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STATEMENT OF QUESTIONS PRESENTED 

I 


Was there a genuine issue as to a material fact? 

n 

Was there an account stated or had Defendant denied 
liability or disputed the claim of Plaintiff? 

m 

May judgment be granted on an account stated when, 
if there is liability, it is spelled out in a contract between 
the parties? 

IV 

May judgment be granted on an account stated when the 
alleged consideration therefor is services rendered and 
there is no denial of the defense that the services were not 
rendered? 

V 

May judgment be granted on an account stated when the 
alleged consideration therefore is interest and there is no 
denial of the defense that the interest was usurious? 
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REED RESEARCH, INC., Appellant 
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SCHUMER COMPANY, INC., 
(SHOCK GUSMER & CO., INC.) 

Appellee 


On Appeal from a Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the Trial Judge grant¬ 
ing summary judgment. Notice of Appeal was timely 
filed. Such order being a final decision of the United 
States District Court for the District of Columbia, juris¬ 
diction to consider this appeal is vested in this Court. 1 


128 USCA 1291. 
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STATEMENT OF THE CASE 

By Memorandum of Agreement dated November 17, 
1949, Plaintiff agreed with Defendant to guarantee a bank 
harmless if the bank would lend money to Defendant, and 
Defendant agreed to borrow money from the bank and 
to repay it. Plaintiff also agreed to supply Defendant with 
“supervision of its auditing and accounting department” 
and Defendant agreed to pay “a salary commensurate with 
the services rendered”. 2 Such memorandum also detailed 
many other rights, duties, privileges and obligations be¬ 
tween the parties. 

The National Capital Bank of Washington did lend De¬ 
fendant money. As Defendant repaid the bank loan, the 
bank returned to Plaintiff part of the U. S. Government 
Bonds, which Plaintiff had placed with the bank in order 
to guarantee the loan. By letter dated January 11, 1954, 
the bank returned to Plaintiff the last bond “as the entire 
balance of the Reed Research Company indebtedness se¬ 
cured by your bonds is now paid in full.” 

In December, 1949, and January, 1950, Mr. Edwin L. 
Dittrich, who at that time was Secretary-Treasurer of 
Plaintiff, came to Defendants plant. The parties had 
agreed that reasonable compensation for his services 
should be $200 per month. Such salary, less social se¬ 
curity and withheld income tax totaled $176.10 for De¬ 
cember, 1949 and $175.10 for January, 1950. Checks for 
those two amounts were forwarded by Defendant to Mr. 
Dittrich but were returned by him to Defendant with in¬ 
structions to credit them to Plaintiff. An account in the 
amount of $200.00 per month was established on the books 
of both Plaintiff and Defendant but the parties agreed by 
an exchange of letters dated 6 June 1952 s and July 22, 
1952 4 “it is our prime objective to retire the loan and we 

2Paragraph 9 of Exhibit “A'\ 

3Defendant's Exhibit 2. 

4 Defendant's Exhibit 3. 
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will defer the other matters until after the loan has been 
paid off.” However, Plaintiff continued to send a current 
account statement to Defendant, which changed each month 
—to reflect the increased charge and/or credits on account 
of money paid or services rendered to Plaintiff byj De¬ 
fendant. 

j 

By letter dated January 13, 1954, Plaintiff advised De¬ 
fendant that since the loan had been repaid, a meeting 
should now be held with their New York counsel ‘ ‘to jwind 
up final details” and requested Defendant to come to New 
York for such meeting. 5 

While the statement of account 6 attached to the Com¬ 
plaint was never received by Defendant, previous open 
account statements were received by Defendant and a state¬ 
ment in the final amount of the statement of accoun^ at¬ 
tached to the Complaint was received by Defendant and is 
dated March 31, 1954. 

Defendant attempted to see Plaintiff's New York Coun¬ 
sel in April, 1954, but ‘‘because he was away, that could 
not he accomplished.” 7 

Later, Defendant did meet with Plaintiff and after such 
meeting, wrote Plaintiff the letter dated 22 July 1954, 8 in 
which Defendant denied any financial obligation to Plain¬ 
tiff but did make an offer to Plaintiff to settle the out¬ 
standing dispute. 

By letter dated November 15, 1954, Plaintiff’s New York 
counsel made a counter-offer, being an amendment to 
Defendant’s offer. 9 

Finally, by letter dated 21 February 1955, Defendant 

declined the counter-offer and specifically withdrew! its 

. 

5 Defendant’s Exhibit 5. 

0 Defendant’s Exhibit A. 

7 Defendant’s Exhibit 6. 

8 Defendant’s Exhibit 7. 

9 Defendant’s Exhibit 8. 




offer and reiterated that it has no financial obligation to 
Plaintiff. 10 

On 30 September 1955, Plaintiff filed its Complaint “on 
an account”. 

On 19 October 1955, Defendant filed its Answer deny¬ 
ing Plaintiff’s claim and asserting a counter-claim for the 
amount paid in cash and services rendered. 

On 7 November 1955, Plaintiff filed its Motion for Sum¬ 
mary Judgment. 

On 15 November 1955, Defendant filed its Points and 
Authorities in Opposition to Plaintiff’s Motion for Sum¬ 
mary Judgment. 

On December 5, 1955, Oral Argument on Plaintiff’s mo¬ 
tion was beard before Judge Edward A. Tamm. 

On January 3, 1956, Judge Tamm’s order was entered 
on the docket. 

On 6 January 1956, Defendant filed its Notice of Appeal. 

STATUTES AND RULES INVOLVED 

Rule 56(a) of the Federal Rules of Civil Procedure 
provides: 

“(a) For Claimant. A party seeking to recover 
upon a claim, counterclaim, or cross-claim or to ob¬ 
tain a declaratory judgment may, at any time after 
the expiration of 20 days from the commencement of 
the action or after service of a motion for summary 
judgment by the adverse party, move with or without 
supporting affidavits for a summary judgment in bis 
favor upon all or any part thereof.” 28 U.S.C.A. 
Rule 56(a) 


STATEMENT OF POINTS 

The Trial Judge committed error in granting the motion 
for summary judgment, in that a genuine and material 
factual issue existed. 


io Defendant’a Exhibit 9. 
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i 

i 

i 
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No account stated existed between the parties because 
Defendant did not promise to pay the stated sum of mpney 
nor had Defendant agreed upon the amount due. 

SUMMARY OF ARGUMENT 

1. The Trial Judge committed error in granting Plain¬ 
tiff’s motion for summary judgment, in that a genuine and 

material factual issue existed. 

■ 

2. The Trial Judge committed error in deciding that 
an account stated existed between the parties, in that): 

(a) a contract did exist between the parties; 


(b) the contract between the parties called for defend¬ 
ant to pay reasonable value for services rendered and it 
is undisputed that there was failure of consideration since 
services were rendered on only 2 of 50 months of the| life 
of the contract; 


(c) If Plaintiff’s claim is premised on a demand foj: in¬ 
terest, it is undisputed that there was failure of consid¬ 
eration since the claim is usurious; 

(d) the open-account statements rendered by Plaintiff 
do not constitute an account stated; 

(e) the open-account statements rendered by Plaintiff 
do not reflect the entire account between the parties;! 

(f) the parties had agreed that ultimate consideration 
of the open-account statements would be deferred until 
after the repayment of the loan guarantee; 


(g) the final-account statement of Plaintiff, dated Mar. 
31, 1954, was the first statement in the amount claimed in 
the Complaint and was promptly disputed by Defendant; 
and Defendant, after conference with Plaintiff’s counsel, 
ultimately denied any financial obligation to Plaintiff.! 
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ARGUMENT 

1. The Restatement of the Law of Contracts defines an 
account stated as a ‘ 1 manifestation of assent in good faith 
by debtor and creditor to a stated sum as an accurate com¬ 
putation of the amount of the matured debt or debts due 
the creditor.” 11 

Williston in his treatise states that “. . . an account 
stated is open to a wide variety of attack. Of course, it 
may be shown that the parties never agreed to an account 
stated. . . . But it may also be shown not only that the 
transaction was without consideration because the promise 
of the debtor was supported by no previous debt, . . . but 
that the consideration was illegal, or that there was a fail¬ 
ure of consideration, or mistake.” 12 

Defendant in its affidavit attached to its Points and Au¬ 
thorities in Opposition to Plantiff’s Motion for Summary 
Judgment specifically denies that Plaintiff’s statement of 
account was correct and denies that Plaintiff ever 
promised to pay such statement. Further, Defendant af¬ 
firmatively alleges a continuous dispute with Plaintiff and 
a culminating denial of liability by Defendant of the claim 
of Plaintiff. 

“We must take the statements of the . . . [Defendants] 
supporting affidavits as true.” 13 

“Where there are issues of fact, summary judgment 
cannot be granted. . . .” 14 

11 $ 422—Restatement of the law of contracts. 

12 Williston & Thompson, revised edition, 1938, A Treatise on the Law of 
Contracts, $ 1862-64, pp. 5236-37. 

13 Lewis v. Atlas Corp., 158 F. 2d 599, 600. 

Farm Bureau Mutual Auto Ins. Co. v. Smoot, 95 F. Supp. 600. 

n Doyle v. Milton, 73 F. Supp. 281, 284. 

Viner et al. v. Phillips et al., 82 F. Supp. 692. 

Amstein v. Porter, 154 F. 2d 464. 

Jan Products Co. v. Mills Bros., 9 F.R.D. 26, 27. 
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“. . . any doubt as to the existence of such an issue is 
resolved against the movant” 16 where “. . . factual Ques¬ 
tions are at issue, as well as the legal principles involved. 
Therefore, this Court is precluded from entering summary 
judgment.” 16 “. . . Those issues involve questions of fact 
which should not be decided upon motion for sumjmary 
judgment.” 17 

“That one reasonably may surmise that the . . .j [De¬ 
fendant] is unlikely to prevail upon a trial, is not 9. suf¬ 
ficient basis for refusing him his day in court witlh re¬ 
spect to issues which are not shown to be sham, frivolous, 
or so unsubstantial that it would obviously be futile to try 
them.” 18 

The Defendant has a “right to a trial . . . where jthere 
is the slightest doubt as to the facts.” 19 

“A motion for summary judgment cannot be granted 
simply because both sides move for it. An indispeQsible 
prerequisite to such a judgment is the absence of a material 
question of fact. But it is obvious that there were postu¬ 
lates of fact involved in the diametrically opposite [posi¬ 
tions of the respective litigants. Both contentions of fact 
could not be true.” 20 

“Appellant urges that the trial judge committed brror 
in granting the motion for summary judgment, in that a 

is Wittlin v. Giacalone, 154 F. 2d 20, 21-22. 

Hoffman v. Partridge, 172 F. 2d 275. 

16 Norton v. Supreme Fuel Sales Co., 72 F. Supp. 287, 288-89. 

17 U.S. v. Curtiss Aeroplane Co., 147 F. 2d 639, 644. 

Wyant v. Crittenden, 113 F. 2d 170. 

U.S. v. Turner Milk Co., 1 F.R.D. 643. 

Hicks v. Hicks, 80 F. Supp. 219. 

is Sprague v. Vogt, 150 F. 2d 795, 801. 

Landy v. Silverman, 189 F. 2d 80. 

16 Gottlieb v. Isenman, 215 F. 2d 184, 186. 

Peckham v. Ronrico Corporation, 171 F. 2d 653. 

20Hycon Manufacturing Company v. H. Koch & Sons, 219 F. 2d 35^, 355; 
cert, denied, 349 U.S. 953. 
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genuine and material factual issue existed. In view of the 
fact that in the instant case we have contradictory affida¬ 
vits, we are inclined to agree. We think the trial judge 
should not have granted the motion since such an issue 
existed, an issue which should be determined only after 
a trial on the merits .’ m 

2. The Trial Judge committed error in deciding that an 
account stated existed between the parties, in that: 

(a) a contract did exist between the parties. 

Williston lucidly states: 

“The common law found the same difficulty in al¬ 
lowing an account stated based on prior sealed obliga¬ 
tions that it did in permitting such obligations to be 
discharged by parole rescission, or accord and satis¬ 
faction. The informal contract promise of the account 
stated could not merge the prior sealed obligation; 
and even if it could itself be regarded as a valid con¬ 
tract, the creditor must pursue his higher remedy. 
The possibility of an account stated has likewise been 
denied . . . under the California statute on an ordi¬ 
nary written contract.” 22 

True it is that Williston as a text writer disagrees with 
the common law, but many respectable court decisions dis¬ 
agree with him 23 and agree that where a contract is 
pleaded, “it becomes the duty of the Court to examine” 
the contract 24 “the account stated can only determine the 
amount of the debt where a liability exists, and will not 
be permitted to be made the instrument to create a lia¬ 
bility where none existed before.” 25 


21 Schanck v. Jones, #12,643, decided January 5, 1956. 

22 Williston and Thompson, supra, pp. 5234-35. 

23Williard v. Lewis, 249 N.Y.S. 665. Where the Court said: “Notwith¬ 
standing the respect to which the views of these eminent writers are entitled, 
they seem not to be entirely in accord with the weight of judicial authority . 7 7 

24 LaSalle Co. v. Kane, 8 FJR.D. 625, 631. 

25 Parsons v. Bachelor, 253 N.Y.S. 728, 730. 



“The fact that statements of account have from time 
to time been rendered. . . . Said statements showed the 
condition of accounts as then existing, subject, of course, 
to adjustment at the final accounting.” 26 

Where a specific contract to pay a certain liquidated 
amount exists between the parties, the Plaintiff’s Action 
must be founded upon such contract, rather than upon an 
account stated. “An 1 account stated’ means a balance 
struck between the parties on a settlement; and wh^re a 
plaintiff is able to show that the mutual dealings yrhich 
have occurred between the parties have been adjusted, 
settled, and a balance struck, the law implies a premise 
to pay that balance. This rule was held not to apply to 
a case where the contract was in dispute in Brewing Co. 
v. Friar, 99 Mich. 190, (58 N.W. 52). See, also, Watkins v. 
Ford , 69 Mich. 357, (37 N.W. 300); State Bank of St. 
Johns v. McCabe, 135 Mich. 479; (98 N.W. 20). ” 27 

“Such an account determines the amount of the |debt 
where a liability exists, but cannot be made the means in 
and of itself to create a liability where none befor^ ex¬ 
isted. ... Here the source of. . . liability ... is to be fbund 
in the contract...” 28 

2. The Trial Judge committed error in deciding that an 
account stated existed between the parties, in that: j 

(b) the contract between the parties called for defend¬ 
ant to pay reasonable value for services rendered aid it 
is undisputed that there was failure of consideration £ince 
services were rendered on only 2 of 50 months of the life 
of the contract. 

An account stated is only prima facie evidence apd is 
not conclusive. “It is always open, however, for the |. . . 

26 Stiffem V. Mandell, 208 N.Y.S. 275, 278; aff. 148 N.E. 762. 

27 Thomasa v. Carpenter, 175 Mich. 428; 141 N.W. 559. 

28 Burroughs Adding Machine Co. v. Hosack, 231 N.Y.S. 457, 460. 
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[Defendant] to plead or to show that for some equitable 
reason, it should not be enforced. Equity is a patient 
listener to all such charges, examines them carefully and 
thoroughly.” 29 

2. The Trial Judge committed error in deciding that an 
account stated existed between the parties, in that: 

(c) if Plaintiffs claim is premised on a demand for in¬ 
terest, it is undisputed that there was failure of consid¬ 
eration since the claim is usurious. 

Where an account stated was interposed as a defense to 
an action for an accounting against a stockholder, and it 
appeared that excessive and illegal interest charges had 
been included in the account under the guise of “commis¬ 
sion”, the account stated was not sustained. 30 

“. .. hut there was a sufficient plea of duress to require 
the reception of the evidence offered tending to show duress 
in procuring the account stated. 

There is no force in the contention that Defendant is pre¬ 
cluded from questioning the account stated by subsequently 
promising to pay it, and by not repudiating it during the 
period of some 15 months before the action was brought.” 31 

“. . . the claim for which the Defendant is sought to be 
held liable was one for which she was not originally liable, 
it was error to permit the jury to find her liable upon the 
theory of an account stated.” 32 

2 . The Trial Judge committed error in deciding that 
an account stated existed between the parties, in that: 

(d) the open-account statements rendered by Plaintiff 
do not constitute an account stated. 

29Bo<Urinson v. Haecker, 248 N.Y. 480, 490; 162 N.E. 493. 

30 m ’Donogh v. Paine, 209 N.Y.S. 440. 

31 Brauer v. Lawrence, 150 N.Y.S. 497, 502. 

32 Walker v. Pirley, 165 N.Y.S. 1117. 



4 


“The evidence very clearly shows that when the month¬ 
ly statements were rendered by the Defendants tcj the 
Plaintiff, they were no more than accounts current! and 
were attended with fraud and concealment, in that the 

7 # l 

excessive interest charges were concealed in other items, 
and it also appears that when the final account was j ren¬ 
dered the plaintiff objected thereto and, in effect, stated 
that the amount which he paid to the Defendants ai the 
amount which they claimed to be their due was paid lender 
protest and without waiving any of his rights. I thin^ this 
clearly robs the transaction of any feature of an account 
stated.” 33 

2. The Trial Judge committed error in deciding that an 
account stated existed between the parties, in that: j 

(e) the open-account statements rendered by Plaintiff do 
not reflect the entire account between the parties. 

i 

“. . . we cannot see that it constitutes an account stated. 
The writing merely confirms the alleged previous agree¬ 
ment. It takes no cognizance of the outstanding indebt- 
ness of Plaintiff to decedent, represented by a series of 
promissory notes.” 34 

2. The Trial Judge committed error in deciding that an 
account stated existed between the parties, in that: 

(f) the parties had agreed that ultimate consideration 
of the open-account statements would be deferred until 
after the repayment of the loan guarantee. 

In the instant case, the parties had specifically agreed 
“to defer the other matters until after the loan has Jieen 
paid off.” 35 

“. . . Defendant might show the nature of the services 
rendered, as well as their value, not to diminish tha re- 

33 M ’Donogh v. Paine, supra. 

34 Walsh v. Parker, 74 P. 2d 531, 534. 

35 Defendant’s Exhibits 2 and 3. 
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covery, if one should be allowed, but as evidence that no 
account was stated between the parties, upon which fact 
Plaintiff based his claim to recover.” 36 

2. The Trial Judge committed error in deciding that an 
account stated existed between the parties, in that: 

(g) the final statement of Plaintiff dated Mar. 31, 1954, 
was the first statement in the amount claimed in the Com¬ 
plaint and was promptly disputed by Defendant; and De¬ 
fendant, after conference with Plaintiff’s counsel, ultimate¬ 
ly denied any financial obligation to Plaintiff. 

One of the elements of an account stated is Defendant’s 
promise to pay. Should it appear that Defendant impliedly 
denied liability or refused to pay, there would be no ac¬ 
count stated. 37 


CONCLUSION 

Wherefore, since a genuine and material factual issue 
existed, it was error to grant Plaintiff’s motion for sum¬ 
mary judgment. Further, since the parties were in dis¬ 
pute, there was no account stated, and it becomes the 
duty of this Court to reverse the judgment of the Court 
below. 

Dayton M. Harrington 
454 Washington Building 
Washington 5, D. C. 

Attorney for Appellant 


36 Clare v. Kelley, 177 N.Y.S. 212, 213. 

37 Napoleon Cotton Co. v. Gray, 137 S.W. 827, 828. 
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PLEADINGS. DOCKET ENTRIES AND OTHER PAPERS 

21 Filed Sep. 30, 1955 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4324-’55 

Schumer Company, Inc. (Schock, Gusmer & Co., Inc.) 
Eighth and Clinton Streets, Hoboken, New Jersey, Plaintiff 

vs. 

Reed Research, Inc., 1048 Potomac Street, N. W., 
Washington 7, D. C., Defendant 

Complaint 
(On an Account) 

1 . Plaintiff is a corporation incorporated under the Laws 
of the State of New Jersey, and the Defendant is a cor¬ 
poration incorporated under the Laws of the State of 
Delaware and engaged in business in the District of Co¬ 
lumbia. The matter in controversy exceeds, inclusive of 
interest and costs, the sum of Three Thousand Dollars 
($3,000.00). 

2 . Defendant owes Plaintiff Four Thousand Six Hun¬ 
dred Dollars and Eighty-seven Cents ($4,600.87), according 
to the account hereto annexed as Exhibit “A”. 

3. Wherefore, Plaintiff demands judgment against De¬ 
fendant for the sum of Four Thousand Six Hundred Dollars 
and Eighty-seven Cents ($4,600.87), interest and costs. 

George Morris Fay 
George Morris Fay 
Fay & Anderson 
Attorneys for Plaintiff 
912 Washington Building 
Washington 5, D. C. 
STerling 3-3833 
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24 Filed Oct. 19,1955 

Answer and Counterclaim 

First Defense 

The Complaint fails to state a claim against Defendant 
upon which relief can be granted. 

Second Defense 

Defendant admits the allegations of Paragraph 1 o£ the 
Complaint but denies the allegations of Paragraph j 2 of 
the Complaint. 

Third Defense 

Defendant believes Plaintiff’s claim arises out of the 
Agreement which is attached hereto. However, if Pjlain- 
tiff’s claim is for compensation for services rendered under 
the provisions of Paragraph 9 of the Agreement, isuch 
services were not rendered and, therefore, compensation 
is not due. 

Fourth Defense 

Defendant believes Plaintiff’s claim arises out oi: the 
Agreement which is attached hereto. However, if Plain¬ 
tiff’s claim is for interest for guaranteeing the loan, jsuch 
interest is usurious and, therefore, no interest is due. 

25 Counterclaim 

! 

Plaintiff owes Defendant Four Thousand, Eight Hunjlred 
Ninety-Nine ($4,899.13) Dollars and Thirteen Cents; for 
money paid by Defendant to Plaintiff under the Agree¬ 
ment which is attached hereto. However, Plaintiff never 
rendered the services contemplated by Paragraph 9 of the 
Agreement. 

Wherefore, Defendant demands judgment against plain¬ 
tiff for the sum of Four Thousand, Eight Hundred Ninety- 
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Nine ($4,899.13) Dollars and Thirteen Cents, interest, and 
costs. 

Reed Research, Inc. 

By: Dayton M. Harrington 
Dayton M. Harrington 
Attorney for Defendant 


67 Memorandum 

of 

Agreement between Schock, Gusmer & Co. Inc., herein¬ 
after referred to as “Lender”, Reed Research Inc., herein¬ 
after referred to as “Borrower” and Stanley F. Reed, 
hereinafter referred to as “Reed”, 

Whereas, the Borrower is desirous of obtaining a loan 
from the Lender; and 

Whereas, Reed, the owner of more than 90% of the 
outstanding common stock of the Borrower, is also desirous 
that the said Borrower obtain a loan from the Lender, 

Now, Therefore, the said parties hereto have agreed, 
•subject to the approval of the respective Boards of Direc¬ 
tors of the Borrower and the Lender, upon the following 
terms and conditions: 

1. That in consideration of the Lender loaning, or guar¬ 
anteeing so that the Borrower will be able to obtain a 
loan in, an amount up to $30,000.00 on or before November 
15,1949, the Borrower will: 

(a) execute its note, or other obligation, to the Lender, 
or to any third party lender obtained by Lender, and deliver 
collateral constituting receivables of United States Gov¬ 
ernmental Agencies in the amount of any borrowing. Col¬ 
lateral constituting receivables and pledgible income, other 
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than the aforesaid receivables of United States Govern¬ 
mental Agencies, can be used by the Borrower upon 'Written 
approval of the Lender. 

(b) deliver to the Lender as additional security, which 
security is to be held and retained by the Lender during 
the term of this agreement: 

L a chattel mortgage on its plant and all of its equipment, 
subject to an existing chattel mortgage; 

2. an asignment of the collateral now held by 
68 A. J. Roehrer upon payment of the indebtedness 
due to said Roehrer, whether said payment is j made 
by Lender or by Borrower. The collateral presently held 
by said Roehrer is in excess of 90% of the outstanding 
common stock of the Borrower, which stock is owned by 
Reed, and all of the patent rights and applications for 
patents and patent improvements now pending and owned 
by the Borrower, including an assignment of the Borrower’s 
rights pursuant to a royalty agreement between thej Bor¬ 
rower and Tinius Olsen Testing Machine Co. Inc. 

2. In the event the Borrower shall fail to pay oft said 
indebtedness .to Roehrer on its maturity, the Lender shall 
have the right and option to pay off said indebtedness and 
obtain the collateral thereunder, which collateral will be 
held as security not only for the Roehrer indebtedness but 
for any indebtedness due the Lender by the Borrower 
hereunder. 

In the event the Borrower should pay said indebtedness 
•to Roebrer, Borrower and Reed mutually agree to assign 
the aforesaid collateral to the Lender as further collateral 
to any indebtedness hereunder. 

3. The Borrower will enter into a manufacturing agree¬ 
ment with the Lender wherein the Borrower will extend 
to the Lender the right of first refusal on the exclusive 
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nmnufacturing of any products which, result or flow from 
the Borrower’s patents, applications for patents, patent 
improvements or general “know how”. The right of first 
refusal is to be exercised as follows: 

Borrower is to keep Lender currently advised and in¬ 
formed of all data, ideas, improvements, product develop¬ 
ment and things of a proprietary nature pertaining to 
products which can be or may be subject to, or available 
for, manufacturing. Prior to advising any other persons 
thereof, Borrower will, in writing, give all of the said data, 
information, ideas, improvements, product develop- 
69 ment, etc. in its possession to the Lender on each 
product that may be manufactured and used com¬ 
mercially. Lender will, within a period of 90 days from 
the receipt of said product data, etc. advise the Borrower 
whether it is interested in manufacturing said product 
or products. In the event the Lender advises the Borrower 
that it is not interested in manufacturing said product, 
then Borrower shall have the right to have said product 
manufactured elsewhere. In the event, however, the Lender 
advises Borrower that it is interested in manufacturing 
said product, and the Lender and the Borrower can agree 
upon a mutually satisfactory royalty payment, or other 
financial arrangement, then the exclusive manufacturing 
rights shall be turned over to the Lender on the terms 
agreed upon. In the event the financial arrangement for 
manufacturing submitted by the Lender shall not be accept¬ 
able to the Borrower, then the Borrower shall have a period 
of 90 days within which to obtain a bona fide bid or pro¬ 
posed contract for the exclusive manufacture of said prod¬ 
uct. The bid or proposed agreement, if any, shall be ex¬ 
hibited to the Lender whereupon the Lender shall, within 
a period of 15 days from its receipt, advise the Borrower 
in writing of its election to accept the said exclusive 
manufacturing contract upon the same terms offered. In 
the event the Borrower shall not hear from the Lender 
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within the said period of 15 days, it shall be construed that 
the Lender is not desirous of manufacturing on the com¬ 
petitive terms submitted- In the event -the Borrowed is 
not able to obetain a bona fide bid, then the terms offered 
by the Lender shall be accepted by the Borrower. 

4. The Borrower, and in particular its President, Reed, 
will act as a Sales Representative of the Lender in the 
procuring of manufacturing contracts for the Lender $,nd 

its affiliated companies. Borrower, acting in siuch 
70 capacity, will not represent any other person or cor¬ 
poration in obtaining contracts from Governmlent 
Agencies or principal contractors engaged on Governmental 
contracts. The Borrower, of course, is to retain its own 
rights to solicit and obtain contracts from Governmental 
Agencies for its own purposes. Any contracts obtained 
by Borrower, as Sales Representative, shall be subject! to 
the acceptance of the Lender within its sole discretiorL 

5. In consideration of the sales representative services 
rendered by the Borrower to the Lender, a commission 
shall be negotiated on each contract accepted by the Lender 
and in the absence of a specific commission agreement, 
then a percentage of the contract price received by the 
Lender shall be paid to the Borrower on the following 
schedule: 

5% of each contract between the amounts of 0 and 
$150,000.00 

4% of each contract between the amounts of $150,000. 
and $300,000 

3% of each contract between the amounts of $300,000. 
and $500,000 and above. 

6. That the Lender will receive a duly executed option 
from the Borrower for the purchase of common stock in 
an amount equal to 50 % of the then outstanding common 


stock for the sum of $50,150., it being understood that at 
the present .time there are 100,300 shares of common stock 
having a Par Value of 50^ outstanding. Said option shall 
be for a period of three (3) years from the date of the 
execution hereof. In (the event, however, the Borrower 
shall desire to pay off and terminate the agreement per¬ 
taining .to the loan hereunder prior to the termination of 
the three (3) year period, but only after the expiration of 
a one (1) year period from the date of this agreement, then 
the time of the option to purchase shall be reduced to 45 
days from the date of notice in writing from the Borrower 
of its election to pay off the said loan and terminate said 
loan agreement, and in the event the Lender does not 
exercise its option during said 45 day period, said 
71 option shall terminate and come to an end. In no 
event, however, is said option to terminate prior to 
one (1) year and 45 days from the date hereof. 

7. That upon the exercise by the Lender of its option to 
purchase the common stock representing a 50% interest 
in the Borrower, it is agreed .that neither Reed nor the 
Lender will dispose of his or its stock without first extend¬ 
ing to the other the Tight of first refusal to purchase the 
said stock on the same terms and conditions as may be 
obtained from a bona fide purchaser. In the event .the 
Lender exercises its option to purchase, Reed will extend 
to the Lender an option, exercisable upon his death, to 
purchase his 50% interest in the common stock of the 
Borrower at a price to be determined pursuant to either of 
the following valuations whichever is the higher: 

1. One-half the book value as determined by good account¬ 
ing practice for the period ending the first day of .the month 
previous to the date of death. Upon such determination, 
no value is to be given to good will, but the book value of 
the patent rights is .to be considered; 

2. One-half of the amount equal to five (5) times the 
average net earnings of the Borrower after taxes for the 
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three (3) fiscal years prior to the date of death as deter¬ 
mined by the Federal Income Tax Returns for said'three 
fiscal years. 

8. That a further extension of six months will be obtained 
on the present note obligation to Mr. Roehrer. 

9. That the Borrower agrees to hire, during the period 
of the loan hereunder, a designee of the lender whose 
services will encompass supervision of the auditing and 
accounting department of the Borrower with excess .to the 
books and records of the Borrower at all times at a salary 
commensurate with the services rendered. 

10. The Borrower and Reed agree that during the period 
of the loan and/or during the period that the Lender’s 

option to purchase the common stock of the Borrower 
72 as hereinbefore stated, is outstanding no cash or 
stock dividends will be paid nor will Reed dispose 
of his common stock ownership except as the same may be 
subject to the Borrower’s existing loan agreement! with 
Roehrer, Reed having disclosed that at the present; time 
he is negotiating for the return to him of common j stock 
which, if obtained, will give him 100% ownership, ajnd in 
the event Reed does so obtain all of said common stock, 
he will deposit the same as collateral to this agreement as 
more particularly provided for in Paragraph 1-b (2) 

11. Upon defaults, as hereinafter set forth, .the Lender 
shall have the right to demand immediate payment 6f its 
note or to cancel the letter of credit obtained by the Lender 
for the Borrower, and shall have the further right to 
resort to its collateral and/or look to the Borroweir for 
the payment of any indebtedness due, including reasonable 
costs, attorneys’ fees and interest payments necessary in 
order to effect collection of the same. 

i 

12. The following shall constitute defaults: 

A. Failure of the Borrower to pay interest oil any 
obligation resulting hereunder. 



B. Failure of the Borrower to immediately pay off any 
items received by it which have been (previously assigned 
as collateral to the loan. 

C. Failure of Reed to continue in .the employ of the 
Borrower and to devote the major portion of his time to 
Borrower. 

D. The filing of a voluntary petition pursuant to the 
provisions of the Bankruptcy or Reorganization Acts, in¬ 
cluding Chapter XI. 

E. The filing of an involuntary petition against the 
Borrower and failure of the Borrower to have the same 
dismissed within a period of 60 days. 

F. Failure, on the part of the Borrower, to pay any 
outstanding indebtedness due to Lender after notice having 
been given as set forth in Paragraph “6” hereof. 

G. A judgment entered against the Borrower and remain¬ 
ing unsatisfied for a period of 15 days from the date of 
entry thereof. 

73 H. The institution of foreclosure proceedings by 
the then owner of the existing chattel mortgage and 
the failure of the Borrower to cause said foreclosure action 
to be discontinued within a period of 10 days from the date 
of the institution of the same. 

13. In the event the Lender shall be required to make 
good by reason of its guaranty, said Borrower shall inter¬ 
pose no defense to any action taken by any persons or 
lending institutions extending credit to the Borrower by 
reason of the aforesaid guaranty or deposit of collateral 
by the Lender, and the said Borrower hereby waives any 
right to interpose any defense or counterclaim against the 
Lender by reason of the Lender making good on any 
guaranty for moneys advanced to the Borrower by any 
third parties. 
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14. Borrower will attempt to obtain an insurance policy 
on the life of Reed, payable to the Borrower in .the sum of 
$30,000.00 to be issued and carried during the life of this 
agreement. In the event insurance is not obtained then 
the death of Reed shall accelerate ithe due date of any 
indebtedness hereunder to ninety (90) days after the date 
of Reed’s death. 

15. Reed and the Borrower agree that so long as the 
loan, or the option to purchase hereunder, shall l^e out¬ 
standing, all business transacted relating to the business of 
the Borrower will be for the exclusive benefit of the 
Borrower. 

16. Reed agrees that he will assign to the Borrower all 
his right, title and interest in any patent and patent appli¬ 
cations related to .the business of the Borrower and jin the 
event this agreement is in effect at the termination Of his 
present contract of employment, he will extend said con¬ 
tract of employment for the life of this agreement. 

17. The purpose of this agreement is to provide the Bor¬ 
rower with a revolving credit up to $30,000.00 to be secured 

by acounts receivables from Governmental Agencies, 
74 said sum to be either loaned directly by the Bender 
or said sum made available to the Borrower through 
Lender’s obtaining said revolving credit for the Borrower 
in accordance with the terms set forth herein. 

Dated: 

November 17,1949 

Schock, Gusmer & Co. lire. 

By Henry S. Parker 

Reed Research Inc. 

By Stanley F. Reed 

Stanley F. Reed (JL.S.) 

Stanley F. Reed 

i 
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Filed Nov. 7,1955 

Motion for Summary Judgment 

The Plaintiff, Schumer Company, Inc., by its Attorneys, 
Fay & Anderson, moves the Court for Summary Judgment 
in the above-entitled cause, pursuant to Buie 56 of the 
Federal Buies of Civil Procedure, and for grounds of this 
Motion says: 

1. There is no genuine issue as to any material fact be¬ 
cause the Complaint is based upon the Account Stated and 
attached as Exhibit “A” thereto, and such an account is 
an admission of the liability of the defendant in the amount 
demanded. 

2. That Defendant’s Answer, in its Second Defense, 
denies the allegations of Plaintiff’s Complaint in Para¬ 
graph 2, and such denial is frivolous and sham in that 
it denies the existence and validity of the Account Stated 
and attached as Exhibit “A” to Plaintiff’s Complaint, 
which is clearly contrary to the admissions, in the form 
of letters attached as Exhibits “B”, “C” and “D”, to 
this Motion. 

3. That the Third and Fourth Defenses of Defendant are 
predicated ujpon the assumption that Plaintiff’s Complaint 

is based upon the document attached as an exhibit 
27 to Defendant’s Answer rather than upon the Account 
Stated, attached as Exhibit “A” to Plaintiff’s Com¬ 
plaint. This assumption or belief on the part of Defendant 
is incorrect, since the Complaint is based upon the Account 
Stated. 

4. That Defendant’s Counterclaim is in substance and 
fact no counterclaim since the amount claimed therein of 
$4,899.13 is the addition of two other figures as follows: 

$2,800.00 which represents the amount actually paid by 
Defendant to Plaintiff as set forth in the Account Stated 
and attached as Exhibit l ' 1 A” to Plaintiff’s Complaint 
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$2,099.13, a set-off for engineering expenses rendered by 
Defendant to Plaintiff, payment of which is owing by Plain¬ 
tiff to Defendant as set forth in Exhibit “B” attacked to 
this Motion. Snch a set-off is included in the computation 
as set forth in the Account Stated, attached as Exhibit “A” 
to the Complaint, having been already deducted frdm the 
balance for August 31, 1952, $4,500.87, as therein set forth. 
Consequently Defendant’s counterclaim does no morp than 
express a general denial, attempting to go behind the 
admission in the form of the Account Stated, which is 
clearly contrary to the law of this jurisdiction, as set forth 
in the attached points and authorities. 

George Morris Fay 
George Morris Fay 
Fay & Anderson 
Attorneys for Plaintiff 
912 Washington Building 
Washington 5, D. C. 
STerling 3-3833 


28 Filed Nov. 7,1955 

Points and Authorities in Support of Plaintiff's Motion 
for Summary Judgment 

This is an action upon an Account Stated. Defendant 
in his Answer attempts to go behind this Account Stated 
to show that 

(1) it was based upon a prior contract 

(2) there was no consideration for the amount owing 

The law in all jurisdictions including the District of 
Columbia, is quite clear on this point: 
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The Account can not be impeached except to show fraud, 
error, or mistake. 

Neither assertion 1 nor 2, nor anything stated in De¬ 
fendant’s Answer can be construed as an allegation of 
fraud, error, or mistake. 

The following District of Columbia cases indicate the law: 

Gordon v. Frazer, 13 App. D.C. 382 (1898) 

In an action on an account stated, the Court said at page 
386: “After more than a year of mutual dealings, the 
parties met, settled their accounts and struck a balance in 
favor of the plaintiff. That settlement the defendant ac¬ 
cepted and certified to as correct; the debt so ascertained 
she promised to pay. The account stated became a new 
promise and raised up a new cause of action. Tolman v. 
Sprague, 12 Pet. 300, 333; 1 Am. & Eng. Encyc. of L., (2d 
Ed.) 456, and cases cited. The acceptance and acknowl¬ 
edgment of the balance stated are facts from which the 
law implies a promise to pay; and in this case the affidavit 
charges an express promise. 

“The amount when so stated is prima facie correct, and 
can not be impeached save for fraud, error or mistake. 
Chippendelaine v. Dechenane, 4 Crancb, 306, 309; Perkins 
v. Hart, 11 Wheat. 237, 256; Hager v. Thompson, 1 Black 
80, 93; Wiggins v. Burkham, 10 Wall. 129, 132; Oil Co. v. 
Van Etten, 107 U.S. 329, 334. 

“The defense to an action upon an account stated must, 
therefore, relate to it, and not to matters of anterior 
liability, except in so far as they constitute a foundation 
for, or introduction to, the real, substantial defense im¬ 
peaching the settlement for fraud, or error and mistake.” 

The rule of this case is borne out by the annotation in 
11 A.L.B. 586, entitled “Conclusiveness of Account 
Stated”,—supplemented in 75 A.L.R. 1283. 
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29 Riley v. Mattingly, 42 App. D.C. 290 (1914) 

In an action on an account stated, the District Court 
granted summary judgment for the plaintiff. In affirming 
the judgment the Court said at page 295, “Plaintiff’s affi¬ 
davit of merit in the present case contains a statement jthat 
the account forming the basis of the action was held by 
the defendant for period of eight months without being 
disputed in any way. This statement is not met or at¬ 
tempted to be met in the affidavit of defense. It is apparent, 
therefore, that the account rendered became an account 
stated. Since the affidavit of defense does not raise any 
question as to fraud, accident, or mistake, but merely ques¬ 
tions the measure of liability, it is clear that no defence to 
the action has -been stated. In other words, defendant 
merely says that plaintiff’s bill is too high. This averment 
raises no question of either accident or mistake.” 

MacPherson v. Harding, 40 App. D.C. 404 (1913) 

In an action on an account stated, the Court directed a 
verdict for Plaintiff. In affirming, the Court of Appeals 
said at page 407, “An offer of evidence on behalf of defend¬ 
ants, to show that ‘the action taken in the February 26th 
meeting of the Eleventh and E Street Syndicate was recon¬ 
sidered’, was rightly denied. Whether the offered pToof 
was intended to go any further than to show what bad 
already been proved, namely, that the assessment had been 
reconsidered, does not appear. Assuming, however, that 
it contemplated showing that the acceptance and approval 
of the indebtedness stated in the account had been rescinded, 
we perceive no error in its exclusion. The acceptance and 
approval having been made, the liability to pay at once 
arose, and a subsequent withdrawal of that acknowledgment 
is inoperative, unless supported by evidence tending to 
show fraud, error or mistake.” 

In view of the foregoing, it appears that the Account 
■Stated, attached as Exhibit “A” to Plaintiff’s Complaint, 



and corroborated by the letter Exhibits “B”, “C” and 
“D” attached to this Motion, must stand unimpeached. 
Defendant, thus, not having raised a genuine issue as to 
any material fact, the Motion for Summary Judgment 
should be granted. 

Respectfully submitted 

Fay & Anderson 

Fay & Anderson 
Attorneys for Plaintiff 


31 EXHIBIT “B” 

REED RESEARCH INC. 

1048 POTOMAC STREET, N.W., WASHINGTON 7, D. C. 

3 September 1952 

Schock, Gusmer & Company, Inc. 

Eighth and Clinton Streets 
Hoboken, New Jersey 

Attention: Mr. Frank J. Lanzetti, Secretary-Treasurer 
Gentlemen: 

The amount shown on your books as being due from us is 
reflected on our books in the following items: 


Services of Mr. Dittrich—32 months @ $200.00 


per month. 


. $6,400.00 

Less our invoices for engineering 
rendered: 

services 


August 9, 1950 . 

.. $ 665.66 


February 28, 1951 . 

.. $1433.47 

2,099.13 

Net balance July 31, 1952 . 


. $4,300.87 








We have always considered the $5,000.00 owing ns j by 
Sperti Faraday, Inc. as an offset to this account, inasmuch 
as it arose under the same agreement as the $6,400.00 change 
above. 

In view of our arrangement with Mr. Shea whereby I we 
are curtailing, under a firm plan, the loan of your bonds, 
we ask that these other matters be held in abeyance until 
more progress has been made on such plan. 

Very truly yours, 

Reed Research, Inc. 

Morton H. Reed 
Morton H. Reed 
Secretary 

MHR:hb 

32 EXHIBIT “C” 

I 

REED RESEARCH INC. 

1048 POTOMAC STREET, N.W., WASHINGTON 7, D. C. 

November 11, 1952 
Schock, Gusmer & Co.! 

Mr. E. L. Dittrich, Executive Vice President 
Schock, Gusmer & Co., Inc. 

Eighth & Clinton Streets 
Hoboken, New Jersey 

Dear Mr. Dittrich: 

I 

We enclose financial statements for the month of 
September. j 

You will note a slight decrease in net profit which was 
the result of several adjustments of prior months that wOre 
entered in September. 

There is included in Work in Process $27,000 overrun On 
the old Wright Field computer job that Mi. Deady and I 
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inherited. We have filed a claim for this hut do not know 
how we will come out. If our claim is disallowed we can 
use it to good advantage for income tax purposes. 

A check for $300 was sent to you a few days ago cover¬ 
ing the current month’s charge, plus $100 on the old 
account 

A further curtailment of the loan account will be made 
on Monday, November 17th as per agreement. 

Yours very truly 

Reed Research, Inc. 

Morton BL Reed 
Morton H. Reed, Secretary 

MHR:js 


33 EXHIBIT “D” 

REED RESEARCH INC. 

1048 POTOMAC STREET, N.W., WASHINGTON 7, D. C. 

18 December 1952 

Mr. E. L. Dittrich, Executive Vice President 
Schock, Gusmer & Co., Inc. 

Eighth and Clinton Streets 
Hoboken, New Jersey 

Dear Mr. Dittrich: 

We enclose financial statements for the month of October. 

You will note a decrease in net profit for the eight 
months period from that of the previous seven month 
period. This does not necessarily indicate a serious loss 
for the month. 

Under our method of accounting, accepted by the Bureau 
of Internal Revenue, all expenses are charged off to P & L 
as they occur without deduction for that portion which 


might be allocated to Work in Process and set np as an 
asset. 

This method gives us an 4 ‘edge up” on Income Tax, but 
does produce some weird figures at times. Another item 
that throws out our comparisons, is that we are hilling 
Government on a “provisional” overhead rate of 110% 
of direct labor, subject to correction on audit every 6 
months. If our actual overhead is running higher, an ap¬ 
parent loss is shown which will be recovered later by adjiist- 
ment of the 110% rate billed to the actual. 

We enclose a check for $200 for the current month and 
$100 on the old account, also a copy of letter to the bank 
covering further curtailment of the bond account. 

Yours very truly 

Reed Research, Inc. j 

Morton H. Reed 
Morton H. Reed, Secretary 

MHR :js 
Enc: 2 Checks 


34 Filed Nov. 15,1955 


Points and Authorities in Opposition to Plaintiffs Motion 
for Summary Judgment 

The Answer contains a specific denial of the allegation 
of paragraph 2 of the Complaint. This denial squarely 
presents a genuine issue as to a material fact. This denial 
is not “frivolous and sham” and attached is an affidavit 
under oath of Morton H. Reed, Secretary-Treasurer of 
Defendant. 

“An account stated presupposes an absolute acknowl¬ 
edgment or admission of a certain sum due, or an adjust¬ 
ment of accounts between the parties, the striking of a 
balance, and an assent, express or implied, to the correct- 
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ness of the balance. If the acknowledgment or admission 
is qualified, and not absolute, or if there is but an admission 
that something is due, without specifying how much, or 
if there is a dissent from the balance as struck, there is 
no account stated. ’ ’ 1. American Jurisprudence 277 § 23. 

In view of the foregoing, of the affidavit and Exhibits 
attached, the motion for summary judgment should be 
denied. 

Respectfully submitted. 

By: Dayton M. Harrington 
Harrington & Graham 


36 Eiled Nov. 15,1955 

EXHIBIT 1. 

Affidavit 

Morton H. Reed, Secretary-Treasurer of Reed Research, 
Inc., upon oath deposes and says: 

1. The original of the photostatic document attached to 
the Complaint and referred to as Exhibit “A” was never 
received by Reed Research, Inc. 

2. The accounts receivable statements which were received 
by Defendant and whose receipt and figures were acknowl¬ 
edged by Defendant were never admitted by Defendant 
as correct statements nor did Defendant ever promise to 
pay such statements. 

3. There was a continuous dispute between Plaintiff and 
Defendant as to this matter but there was also a continuous 
dispute as to the return of the callable bonds under the 
Agreement (attached to the Answer and Counterclaim) and 
hence, all major attention was centered upon the return of 
the bonds and the dispute as to subject matter of this cause 
of action was in the language of Plaintiff’s own (New York) 


> 
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counsel “It is out prime objective to retire the loan and 
we will defer the other matters until after the loan has 
been paid off”. 

4. Attached are photostatic copies of correspondence 
between Plaintiff and Defendant showing the continuous 
dispute and culminating denial of liability by Defendant of 
the claim of Plaintiff. 

Morton H. Reed 
Morton H. Reed 

i 

Subscribed and sworn to before me this 14th day of 
November, 1955. 

0. W. Hauptman 
Notary Public 

My Co m m i ssion Expires Feb. 14,1^56. 

i 

— 

i 

37 Filed Nov. 15, 1955 

EXHIBIT 2 

6 June 1952 

To: Manning, Hamisch, Hollinger, Quinnan and Shea 
41 East 42 Street 
New York 17, New York 

Attention: Mr. W. A. Shea 

From: Reed Research, Inc. 

Emmett F. Deady, Executive Director 

Reference: Letter, May 29,1952 

Subject: Agreement, Re: Schock, Gusmer, Inc. Loan j 

1. The Board Member to whom we referred in our letter 
has just now returned from Europe and we have started 
arrangements for a review of our long pending bank nego¬ 
tiations. We do not know how long this may take, norj do 
we have any further assurances of success than indicated 
in my April 4 letter. 





2. Since the sixty day period requested in our letter is 
about to expire, I feel it is necessary to place in operation 
the alternate plan without delay. 

3. This plan, expanded from our letter, is merely the 
orderly retirement of our loan with the National Capital 
Bank at an average rate of two-thousand five-hundred dol¬ 
lars ($2,500) per month with the privilege of retiring the 
entire loan at any time our bank negotiations shall have 
succeeded. Our proposed schedule of payments would be 
three months at one thousand dollars ($1,000) per month, 
three months at two-thousand dollars ($2,000) per month, 
three months at three-thousand dollars ($3,000) per month, 
and three months at four-thousand dollars ($4,000) per 
month. 

4. This plan is not to be construed as a new contract nor 
an agreement modifying or altering the existing subject con¬ 
tract, but a simple statement of our intentions of sys¬ 
tematically paying off our loan to the National Cap- 

38 ital Bank and the subsequent release of the Schock, 
Gusmer Bonds which secure the loan, all within the 
limits of our best efforts. 

5. The consideration of any other matters than contained 
heroin are separate from our prime objective, which is the 
retirement of the loan. May we have you expression of 
acceptability of the substance of paragraph 3, this letter. 

Reed Research, Inc. 

Emmett F. Deady 

Executive Director 

EFD :gr 
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Filed Nov. 15,1955 
EXHIBIT 3 


MANNING, HABNISCH, HOLLINGEB, QUINNAN 

41 East 42nd Street 
New York 17, N. Y. 


& 


SHEA 


July 22, 1952 

Mr. Emmett F. Deady, Executive Director 
Reed Research, Inc. 

1048 Potomac Street, N.W. 

Washington 7, D. C. 


Dear Mr. Deady: 

I saw Mr. Stanley Reed today and I asked him what was 
the nature of your progress with the Bank. He advised 
me that you were awaiting an answer from me. 


Our first objective is the return of our bonds. You were 
going to advise us as to whether or not you could jmake 
arrangements with the Bank to continue the loan without 
our bonds. In the meantime, pending your negotiations 
with the Bank, your proposed schedule of payments, which 
should he at no less than $2,500. per month should now be 
in effect. 

We are not interested in waiting another year fof our 
money. I assume that you have made substantial j pay¬ 
ments to the National Capital Bank in reduction of our 
loan. If not, I would appreciate your doing so immediately. 

What is the status of your Bank negotiations with reispect 
to the retiring of the entire loan? I understand from Mr. 
Dittrich that you have not paid up his account to date. 
I would appreciate your doing this immediately. It should 
also be possible for the Bank as you reduce the loan to 
return a proportionate part of our collateral. Under no 
circumstances should you substitute new contracts fop* the 
contracts assigned as collateral to the Bank. In this 
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way, I should think that the loan could be paid off 
40 at a very fast rate, hut, of course, I am not familiar 
with the terms of the contracts which you have given 
to the Bank as additional collateral. 

It might be well for you to advise us as to the contracts 
you have assigned to the Bank as collateral and the ex¬ 
pected dates of payment on each contract. 

It is our prime objective to retire the loan and we will 
defer the other matters until after the loan has been 
paid off. 

Very truly yours, 

William A. Shea P.M. 

William A. Shea 

WAS :PM 


41 Filed Nov. 15,1955 

EXHIBIT 4 

SCHOCK, GUSMER & CO., INC. 

Hoboken, New Jersey 

February 20, 1953 

Mr. Emmett F. Deady 
Executive Director 
Heed Research, Inc. 

Washington 7, D. C. 

Dear Mr. Deady: 

In reply to your letter of February 16, would advise that 
we are agreeable to extending the re-payment of our loan, 
which at the present time totals $21,000, on the following 
basis: $2,000 per month for ten months, and one month at 
$1,000, with the express knowledge that the entire balance 
of $21,000 will be paid prior to December 31, 1953. 

It is also understood and agreed between both parties 
that this in no way changes or modifies the existing agree- 
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ment and the only purpose of this change is to reduce the 
payment due us under the plan established on June 6, jl952. 

We reserve all rights and remedies extended to us in the 
original contract. 

Will you kindly note your acceptation of same by signing 
and returning one copy of this letter to us. 

Yours very truly, 

Schock, Gtjsmeb & Co., In)c. 

E. L. Dittbich 
E. L. Dittrich 
Executive Vice President 

Agreed to and Accepted 

i 

Reed Research, Inc. 

By: Morton H. Reed 

Secret ary-Treas . 

ELDanfs 
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EXHIBIT 5 

SCHOCK, GUSMER & CO., INC. 

Hoboken, New Jersey 
January 13, 1954 

Reed Research, Inc. 

1048 Potomac St., N. W. 

Washington 7, D. C. 

Attention: Mr. Emmett F. Deady 

Gentlemen: 

i 

We have been notified by the bank of the final payment 
covering the loan which was made to you by Schock, 
Gusmer & Co., Inc. 
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We feel that we should have a meeting with Mr. Shea 
and you in order to wind up final details concerning the 
loan contract. 

Will you please be good enough to advise us when you 
expect to come to New York so that we can arrange for a 
meeting with Mr. Shea in this regard. 

Very truly yours, 

Schock, Gusmer & Co., Inc. 

E. L. Dittrich 
E. L. Dittrich 

ELD:mfs Executive Vice President 


43 Filed Nov. 15,1955 

EXHIBIT 6 

SCHOCK, GUSMER & CO., INC. 

Hoboken, New Jersey 
May 25, 1954 

Mr. Stanley Reed 
Reed Research Inc. 

1048 Potomac Street, N. W. 

Washington 7, D. C. 

Dear Mr. Reed: 

Our Accounting Department advises me that you have 
not made any effort to reduce the amount of your indebted¬ 
ness which totals $4,600.87; although they have written you 
several times concerning same. Frankly, Stanley, we are 
quite disappointed in that you have done nothing about 
this, as our arrangement with Mr. Deady was to the effect 
that this was to be amortized regularly, along with the pay¬ 
ments which you were making on the loan. 

We feel that we accommodated you to the fullest extent 
in your financial difficulties and certainly did not expect 
to receive this lack of cooperation. 
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We know that you attempted to see Mr. Shea on j April 
16, however because he was away, that could not be accom¬ 
plished. More than a month has passed since that time and 
Mr. Shea has been available but we have heard nothing 
further from you. 

We, of course, are interested in receiving payment of 
the amount which you owe us and also expect you to con¬ 
clude the loan contract which you have with us. 

We would like for you to advise us when you Will be 
able to come on to New York so that we can arrange to set 
up a meeting with Mr. Shea and dispose of this matter. 

Looking forward to receiving your early reply, we remain 

Very truly yours, 

Schock, Gusmer & Co., Iijrc. 

E. L. Dittrich 

E. L. Dittrich 
Executive Vice President 

ELD :mf s 
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Filed Nov. 15,1955 
EXHIBIT 7 


22 July 1954 

Schock, Gusmer & Co. Inc. 

Eighth and Clinton Street 
Hoboken, New Jersey 

Gentlemen: 

i 

In accordance with our recent meeting, we hold as fol¬ 
lows: 

a. Reed Research is desirous of continuing to work |with 
Schock, Gusmer for the continuing good of both companies. 

b. Reed Research holds that it has completed, and has 
in effect exceeded, its requirements under the Agreement 


i 


l 
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of November 17, 1949, and, as of today’s date, has no 
financial obligation to Schock, Gusmer and Co. Inc. 

c. Notwithstanding anything to the contrary above, Reed 
Research recognizes a deep moral obligation to Schock, 
Gusmer and the Sperti gronp for the financial aid given at 
the time of the Agreement and for their continuing under¬ 
standing and sympathy with the financial problems we have 
faced. 

d. Therefore, upon execution of a general release of prior 
obligations by all parties, Reed Research offers to pay 
to Schock, Gusmer the sum of five-thousand dollars ($5,000) 
within one year of the date of this letter, in recognition 
of the moral obligation recited in paragraph c., above, 
unless Schock, Gusmer elects to cancel such obligation 
by virtue of joint benefit stemming from paragraph a., 
above. 

We enclose two copies of General Release executed by 
Stanley F. Reed and Reed Research, Inc. Will you kindly 
execute and return one copy for our files. 

Very sincerely yours 

Reed Research, Inc. 

Stanley F. Reed 
President 

SFR :gr 

Enel: as cited 
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45 Filed Nov. 15,1955 

EXHIBIT 8 

i 

MANNING, HABNISCH, HOLLINGEB, QUIN NAN & SHEA 

41 East 42nd Street 

New York 17, N. Y. 

* \ 

November 15, 19^4 

Stanley F. Beed, President 
Beed Research Inc. 

1048 Potomac Street, Northwest 
Washington 7, D. C. 

Dear Mr. Beed: 

| 

Beference is made to your letter of July 22nd, 1954, ad¬ 
dressed to Schock Gusmer & Co., Inc. and to the releases 
enclosed. 

i 

Schock Gnsmer & Co., Inc. would be willing to sign the 
release which you forwarded if you would arrange to 'make 
monthly payments of your indebtedness against notes to 
be given by you for this purpose. 

Will you please let us know what you would be wjilling 
to do along this line. 

Very truly yours, 

Douglas H. Thayeb 
Douglas H. Thayer 

DHTrjp 


i 
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46 Piled Nov. 15,1955 

EXHIBIT 9 

Registered Mail 21 February 1955 

Mr. Douglas H. Thayer 
Manning, Harnisch, Hollinger & Shea 
41 East 42nd Street 
New York 17, N. Y. 

Dear Mr. Thayer: 

Reed Research, Inc. maintains and reiterates that it has 
no financial obligation to Schock, Gusmer & Co., Inc., and, 
since Schock, Gusmer & Co., Inc. through not answering 
specifically the offer of “continuing to work with Schock, 
Gusmer & Co., Inc. for the continuing good of both com- 
panies ,, , contained in our letter of 22 July 1954, and, in 
the light of the change of ownership and control of 
Schock, Gusmer & Co., Inc., Reed Research, Inc. feels no 
further obligation of any kind and hereby specifically with¬ 
draws the offers contained in our letter of 22 July 1954. 

The agreement of 17 November 1949, Clause 9, recites 
as follows: “That the Borrower agrees to hire, during 
the period of the loan hereunder, a designee of the Lender 
whose services will encompass supervision of the auditing 
and accounting department of the Borrower with access 
to the books and records of the Borrower at all times at 
a salary commensurate with the services rendered ,, . 

This clause was incorporated in the agreement to provide 
a method whereby Reed Research could benefit from the 
supervision of its books by a person experienced in business 
and was intended to be paid directly to the person desig¬ 
nated, namely Mr. E. L. Dittrich. 

Accordingly, Mr. Dittrich was placed on our payroll at 
an agreed salary of $200.00 per month arrived at by assum¬ 
ing that two days of Mr. Dittrich’s time in Washington, 
plus travel would approximate that figure. We were later 






directed by Mr. Dittrich in his capacity as designee under 
the contract to cancel these payroll checks and to credit 
them and an equivalent monthly amount to Schock, Gusmer 
& Co., Inc. 

The actual services rendered consisted of two or three 
trips to Washington over the entire life of the contract. 
We paid in cash and credits for work done by us j for 
Schock, Gusmer, & Co., Inc. the sum of $4,899.13, which 
amount is far in excess of “a salary commensurate Vith 
the services rendered”. 

47 We are still willing to stand by an amount that any 
court will determine is a ‘ 1 salary commensurate with 
the services rendered”. However, it is our firm belief that 
such a determination would result in a showing that| we 
have made a substantial overpayment and we respectfully 
suggest that you will agree when you study the record. 

i 

Yours very truly 

Reed Research, Inc. 

Stanley F. Reed, President 

SFR :js 
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PLAINTIFF’S EXHIBIT NO. 11 

I 

58 REED RESEARCH INC. 

1048 POTOMAC STREET, N.W., WASHINGTON 7, D. C.l 

15 October 195? 

Mr. William A. Shea 

o/o Manning, Hamisch, Hollinger, Quinnan and Shea 
41 East 42nd Street 
New York 17, New York 

i 

I 

Dear Mr. Shea: 

1. It is the intent of this letter to Tecord the decisions 
reached at the meeting in your office, on October 6, 1952, 
attended by Mr. Shea, Mr. Dittrich and the writer, and to 
itemize the disposition of those decisions at this date, 

2. Mr. Shea and Mr. Dittrich formulated a list of six 

items to be accomplished to bring our relationship to a 
current acceptable basis. These items were: j 

(a) M. H. Reed is to write Mr. Shea a letter absolving 
Schock, Gusmer of the obligation of $5,000.00 in the Spferti- 
Faraday matter. 

(b) E. F. Deady is to propose how to liquidate back 
charges ($200.00 per month) of Schock, Gusmer. 

(c) M. H. Reed to keep current on payments of changes 
($200.00 per month). 

(d) Reed Research to keep up with plan of its letter 

of 6 May 1952. i 

i 

(e) M. H. Reed is to submit a monthly financial statement. 

(f) E. F. Deady is to submit a quarterly report on prod¬ 
ucts developed. 

3. We have disposed of these items as follows: 

(a) Letter to Mr. Shea, October 10, 1952, answers Mr. 
Lanzetti’s letter of September 9 concerning |the 

59 $5,000.00 Sperti-Faraday item, conceding that this 
item is not a Schock, Gusmer matter. 



46 


(b) Mr. Lanzetti’s letter of September 9 records agree¬ 
ment in the amount of $4,300.87 as of July 31, 1952, dne 
Schock, Gusmer on ‘ 1 payments. 9 ’ August and September 
payments establish the amount of credits on September 
30 as $4,700.87. We propose to reduce this at the rate of 
$100.00 per month for the next ninety (90) days pending 
development of a faster and more adequate means. This 
arrangement was agreed upon by Mr. Shea by telephone 
on October 15,1952. 

(c) We agree to keep current the $200.00 monthly pay¬ 
ment beginning with October, 1952. This October payment 
was sent to Mr. Dittrich today. 

(d) It is our intention to fulfill the plan of retirement 
of the $30,000.00 in accordance with the May 6 plan. 

(e) Monthly financial statements will be supplied. The 
August 31, 1952, statement has been directed to Mr. Ditt¬ 
rich today. 

(f) A review of all projects conducted during the last 
two years is being prepared with those having production 
possibilities asterisked. This will be forthco min g in about 
ten days and thereafter will be submitted quarterly start¬ 
ing January 1, 1953. 

4. It is my intention to accept the invitation of Mr. 
Dittrich to visit the Hoboken plant within the next two 
weeks to become better acquainted with that operation. I 
hope that you can join us there and will communicate with 
you both for an agreeable date. 

Very truly yours, 

Reed Research, Inc. 

Emmett F. Deady 
Executive Director 

EFD :dam 
cc: Mr. Dittrich 




60 Filed. Dec. 15,1955 

Memorandum 

The plaintiff’s motion for summary judgment is granted. 
Counsel will submit appropriate order. 

Edward A. Tamm 

Dated: 12/15/55 Judge 


61 Filed Jan. 3, 1956 

Order 

This Cause came on for hearing on Plaintiff’s mojtion 
for summary judgment on the ground that the affirmative 
defenses in the Defendant’s answer were insufficient in 
law, and there being no genuine issue of material fact, and 
this Court having heard George Morris Fay, Esquire, for 
the Plaintiff, and Dayton M. Harrington, Esquire, for 
the Defendant, and the Court having rendered its opinion 
granting Plaintiff’s motion, it is by the Court this '3rd 
day of January, 1956, 

i 

Ordered: 

That the motion of the Plaintiff for judgment be and 
the same is hereby granted against the Defendant for 
the sum of Four Thousand Six Hundred Dollars and 
Eighty-seven Cents ($4,600.87), and it is 

Further Ordered that Plaintiff be awarded his cost. 

i 

Edward A. Tamm 
Judge 


63 Filed Jan. 6, 1956 

Notice of Appeal 

I 

Notice is hereby given this 6th day of January, 1956, that 
Defendant hereby appeals to the United States Court of 
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Appeals for the District of Columbia from the judgment 
of this Court entered on the 3rd day of January, 1956 in 
favor of Plaintiff against said Defendant. 

Dayton M. Habrington 
Dayton M. Harrington 
Attorney for Defendant 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

3 Plaintiff has a motion here for summary judg¬ 
ment, your Honor. 

The Court: Well, what do you say to this opposition 
to which there are attached a number of copies of letters 
and in which it appears that the defendant has been; con¬ 
sistently denying that he owed this obligation andj the 
amount that he did and the further opposition to your 
motion which says that this is not an account stated' but 
rather if it grows out of the contract which the defendant 
attaches to his answer, that the case is not onel for 

4 summary judgment? 

In other words, it seems to me that the defendants 
by their opposition to your motion raise the immediate 
question: Is there dispute as to material issue of fhot? 

Mr. Fay: I appreciate that, your Honor, and if I may, 
I would like to have the clerk just mark these statements 
of account which the defendant submitted to me this morn¬ 
ing at my request in order that I might supplement the 
record as it stands here. 

The defendant concedes that these statements of account 
were received by the defendant over a period of 1952, 
’53 and ’54. 

The plaintiff’s position here, your Honor, is the receipt 
of these statements, and particularly the acknowledgment 
on one of the statements there, that it is a correct statement 
and it is in accord with the books of Reed Research. 

It is an admission on their part as to the indebtedness 
of the defendant to the plaintiff and, as far as the authority 
in this jurisdiction is concerned, it seems to be just as 
clearcut, definitive and overwhelming as you could ever 
get on a point of law, particularly this case of Bean Vs. 
Wheatley, 13 Appeals D.C., which says that no set form 
of words is required to constitute an acknowledgment j of 
the debt. 
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5 (Thereupon eleven paper writings were marked 
for identification by the Clerk as Plaintiff’s Exhibits 

1 to 11, inclnsive.) 

Mr. Fay: Such acknowledgment may well be inferred 
even from facts or acts without words of express acknowl¬ 
edgment as from part payment of the claim or other clear 
and definite recognition of the present existence of the 
debt in suit, even going to the point that if the indebtedness 
is recognized at the time of the suit that that can be 
accepted as an admission bnt I think the strongest admis¬ 
sion here, your Honor, is the acknowledgment by these 
account statements that were received at different times 
during the year ’52 and ’53 and the payment on that 
account of two or three hundred dollars a month over that 
considerable period of time. 

Well, I submit, your Honor, that where you are paying 
an installment monthly in order to dispose of an indebted¬ 
ness, that such monthly actions on the part of the defend¬ 
ant are clear admissions as to the item of indebtedness 
which is on the books of both parties. 

If I may direct your Honor— 

The Court: Let me then ask you one question, Mr. Fay: 

I have before me a photostatic copy of a letter, Exhibit 
B, which I believe is one of the exhibits submitted with 
your motion for summary judgment, in which the defendant 
says and I quote: 

6 “We have always considered the $5,000 owing us 
by Sperti Faraday, Inc., as an offset to this account, 

inasmuch as it arose under the same agreement as the 
$6400 charge above.” 

Isn’t thatithen a counterclaim against the amounts owed? 

Mr. Fay: On that statement, your Honor, but I will 
submit File No. 11 theTe in which the last sentence 
there on that letter from this company, the Reed Company, 
admits that that Sperti Faraday matter had no relation 
whatsoever to the Schumer account and as your Honor will 
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see, it is a month later than the letter that your Honor 
just read from, and I believe the defendant has the original 
of that—has seen the original of that letter. 

The Court: I don’t understand who Mr. Lanzetti is in 
this correspondence. Who does he represent? 

Mr. Fay: He is the Plaintiff’s Secretary-Treasury. I 
believe that letter is signed by Mr. Deady, who i!s the 
Executive Officer of the Defendant Company Reed. 

The Court: Do you want these exhibits filed with ybur— 

Mr. Fay: I would like to ask at this time that the ex¬ 
hibits be filed. 

The Court: Are you familiar with what these exhibits 
are? 

Mr. Harrington: Oh, your Honor, I gave those 
7 exhibits to Mr. Fay. 

The Court: I see. 

Very well. When the Court says “exhibits,” it is a 
series of accounts which have been marked Plaintiff’s Ex¬ 
hibits 1 through 10, plus a photostatic copy of a letter ad¬ 
dressed by Mr. Emmett F. Deady on October 15, 19&2 to 
Mr. William A Shea. 

Mr. Fay: Thank you, your Honor. 

The Court: Anything further? 

Mr. Fay: No, I believe on the documentary record before 
the Court that there can be no other interpretation to the 
record but what the parties were in mutual accord | that 
there was an indebtedness and that that indebtedness! was 
cut down or payments were made on it from the period 
of July 1952, until December of 1953. 

Just to give your Honor a little background in connection 
with the account being set up in the nature that it is, the 
parties here, the plaintiff and the defendant, had entered 
into an agreement as the exhibit attached to the defend¬ 
ant’s opposition would show whereby the plaintiff was 
advancing the line of credit of $30,000 to the defendant in 
order to enable the defendant to stay in business during the 
crucial years of the early 1950’s. 
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And then lie entered into an agreement whereby during 
that time Mr. Dittrich, who was an officer of the company 
of Schock, Gnsmer, successor to Schumer Company— 

8 predecessor to Schumer Company, should be retained 
to review the statements of the Reed Company each 

month to make certain that their financial condition didn’t 
impair the security which the Plaintiff had advanced to 
them. 

And for that service the parties agree that the defendant 
should pay the plaintiff $200 per month during the time that 
this line of credit of $30,000 was maintained with the 
defendant company. 

And it is that background that thus enables the Court 
to see how the amount accrued including the receipt offered 
the defendant for services rendered in the amount of 
$4,600.87. 

At that time the defendant company was in better finan¬ 
cial condition. Its credit had been in existence for three 
years and the plaintiff asked them to try to liquidate the 
$30,000 indebtedness as well as the indebtedness of the 
payments per month that they had allowed to accumulate 
for that period of time because of the financial structure 
of the defendant. 

So that the payments of $200 a month actually were 
carried out by the defendant from July of 19—from August 
of 1951, your Honor, right straight through until December 
of 1953. But they never did after December of 1953 come 
around to liquidating the indebtedness that had built up 
for the previous period of approximately two years 

9 for the time that they had initiated the payment of 
$200 a month. It is in the light of that, your Honor, 

that I believe that we have in this case an account stated 
and that the actions of the defendant have recognized it 
and admitted it. 

Mr. Harrington: Your Honor, I t hink you put your finger 
exactly on the problem that we have here and I think 
Mr. Fay’s background has tended to clarify the matter. 
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The real problem that we have is that in onr opinion 
this is not an account stated. In our opinion for an accjount 
to be an account stated there must be at any given tiine a 
complete statement of the financial position between one 
and the other parties and an agreement to pay it. j 

The Court: Well, then, what do you say to an exhibit 
filed this morning and marked Plaintiff’s Exhibit No. 7 
which is an accounts receivable statement of the Scljiock, 
Gusmer Company issued to the Reed Research, Incj, on 
May 31, 1954, which says ‘ ‘Balance $4,600.87” followed 
by an exhibit dated June 30, 1954—or rather, preceded 
by an exhibit dated November 30, 1953 and a photostatic 
copy of an exhibit dated August 31,1953, stating an account 
of $4500 upon which the defendant apparently has written 
‘‘August 31, 1953, balance of $4,500.87, agrees with bjooks 
of Reed Research? 

Isn’t this an admission of this debt? 

10 Mr. Harrington: Your Honor, it is our position 
that we did enter into this $200-a-month-arrangement 
at a given point of time. But our real position is thpt is 
not an account stated, because at any one of those dates 
we were not indebted to Schock Gusmer in the amount of 
any one of. those figures, but as a matter of fact, in a iijiuch 
larger sum. 

In other words, we originally owed them $30,000. And 
we owed them $30,000 clear up until August of 1952 at 
which time we owed them $29,000 plus something for this 
service which was rendered or something for some inter¬ 
est on this. 

That is our position; that is for there to be an account 
stated, there has got to be an account stated, and that this 
really isn’t an account stated. This is merely part of an 
account. The whole account contemplates the basic con¬ 
tract and the agreement between the parties and the agree¬ 
ment which was reached in several conferences with the 
Schock, Gusmer New York counsel and is reflected inj the 
correspondence and some of the exhibits which we attach 
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to our points and authorities in opposition; that both the 
Reed Company and the Schock G-usmer Company were 
much more interested in getting the $30,000 amortized than 
they were in worrying about this $200 a month item and 
it was the agreement reached after a conference that the 
parties would do everything in their effort to elimi- 

11 nate the $30,000 to get that paid back and that when 
they got that paid back then they would sit down 

and talk about this $200 a month. And there was real 
negotiation as to whether or not it should be $200 a month 
or whether that was too much or how it should be worked 
out but in any event, “Well, we are not going to worry 
about that right now. But what we are all going to do is 
concentrate on paying back the $30,000.” 

And in the meantime these $200 payments came in and 
our bookkeeper certainly put them on our books as a 
contingent liability but they are not an account stated be¬ 
cause they don’t contemplate the entire relationship be¬ 
tween the parties but only a part of it. 

The Court: When was the $200-a-month agreement 
reached? 

Mr. Harrington: In the very beginning and at that time. 

The Court: You mean back as early as the date of this 
contract of November 17,1949? 

Mr. Harrington: Exactly. Right. And at that time the 
$200 was computed on the basis of Mr. Dittrich’s coming 
to Washington as he did in the very early days and the 
checks were drawn, not to Schock, Gusmer, but to Mr. 
Dittrich personally and the withholding taxes and those 
things—the $200 was estimated as his expenses to him 
personally to come down to Washington and review 

12 these books and give these people the kind of finan¬ 
cial advice that they needed at that time. 

And he did that for two times. And then he didn’t come 
down again and so there was complete dispute as to 
whether or not the $200 should have been continued to be 
paid to him. 
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He wrote and said “Don’t send it to me any morei As 
a matter of fact, cancel the payments that you have made 
to me and make the payment to Schock, Gusmer.” 

But the parties never really agreed on that. They j were 
always concentrating on returning the $30,000 and the 
$200-a-month statements that came in that were reflected 
on Schock-Gusmer’s hooks and that were reserved on Reed 
Books, certainly they were contingent liabilities. 

But there was not an account stated because the i only 
way you can get a whole account is to reflect the basic 
$30,000 item. That is why I said in our answer that we 
admit and have always admitted we are indebted to Schock 
Gusmer for something, but what that something is we 
have never agreed upon. 

The Court: How do you reconcile your position thenlwith 
the exhibits which are filed? 

Your letter which is Plaintiff’s Exhibit B, written over 
the signature of Morton H. Reed to the plaintiffs, jsays 
that there is “reflected on our books in the follow- 
13 ing items: 

“Services of Mr. Dittrich, 32 months at $200 a month, 
$6400.” 

You say that you believe that the $5,000 item owed by 
the Sperti Faraday Company is an offset but subsequently 
in the exhibit which Mr. Fay has filed this morning dated 
October ’52, you renounce the $5,000 offset of the Sperti 
Faraday item. 

Haven’t you then on the records admitted an obligation 
of 32 months services at $200 a month? 

Mr. Harrington: Well, your Honor, our position on that 
has always been that we were indebted to the Schock 
Gusmer Company for an account and we have always ad¬ 
mitted that the amount which they were sending us monthly 
statements for was at the rate of $200 and we have always 
admitted that on our books. We set up a contingent liability 
of $200 a month. But we have never agreed to pay! the 
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$200 a month. We have never agreed that the $200 a month 
was the right amount. 

What we have agreed was that we would pay off the 
$30,000 and that then we would sit down with them and 
work out these other— 

The Court: Well, why then did you write letters which 
said that “we are sending a check for $300 for the current 
month’s charge plus $100 on the old account?” 

14 In another letter dated December 18, 1952, you 
have enclosed a check of $200 for the current month 
and $100 on the old account. If you say that this money 
wasn’t owed, why did you write that kind of letter? 

Mr. Harrington: Well, as I said, your Honor, we have 
always agreed that we were indebted to them for some¬ 
thing but what that something amounted to was subject 
to— 

The Court: Well, don’t your letters say $200 for the 
current month? Isn’t that an admission that the amount 
is $200 a month? 

Mr. Harrington: We admit and have always admitted 
that the $200 was the original amount that was established 
but what is our liability under the contract, that is the 
problem that we have. 

The Court: I don’t think this suit has anything ito do 
with the contract, does it? 

Mr. Harrington: Well, how does it arise excepting out 
of the contract? 

The Court: It is not part of the contract. It is not 
written in the contract. 

Mr. Harrington: Certainly. This is the payment under 
ithe contract. Mr. Dittrich never came down other than the 
two times. This is in reality payment for the $30,000. 
That is our whole basic point. You see, if—I am not sure 
whether or not our letter—the memo of the 6th of June, 
1952 is in the file. 

The Court: June the 6th, 1952. 

Mr. Harrington: Of June, 1952. 


15 
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The Court: Yes, it is. 

Mr. Harrington: Well, in that— 

The Court: That is your Exhibit No. 2. 

Mr. Harrington: We defer all other matters except the 
repayment of the bonds, and then our exhibit No. the 
letter of July 22, 1952, by plaintiff’s New York cojnnsel 
accepts the deferral of all other items. If my memory 
serves me, it is the last paragraph. Then pursuant toj that 
arrangement between the company and the plaintiff’s! New 
York counsel we started amortizing the $30,000. And we 
started in August of 1952 and we terminated in December 
of 1953. Then, subsequent to the time the $30,000j was 
all paid back, the plaintiff writes a letter which isj our 
exhibit No. 5, and they say in effect “We would nowj like 
to have a meeting and settle these deferred items.” 

Then a few months later in May by their exhibit No. 6, 
they say the same thing. And then we answer it two or 
■three months later by our exhibit No. 7, and we categorically 
deny any legal liability. But we admit moral liability, 
and we make them a counter offer. 

Now all of this correspondence is dealing not with $200 a 
month, but with the obligation under the contract. 
16 Then their counsel, their New York counsel, by 
letter dated the 15th of November, which is exhibit 
No. 8, in effect offer to accept our offer of payment blit he 
makes a counter offer. 

The Court: Just a minute. I missed a mental connec¬ 
tion there. You deny that you owe anything. You admit 
a moral obligation and then you offer to pay them $5,000 
to forget the whole thing and, as I understand it, this is 
as a result of their claim that at that time you still qwed 
them some $4,600. 

Mr. Harrington: But you will notice, your Honor, that 
our offer to pay $5,000 is only about a third part of our 
offer. That is, in other words, our first offer is “ijow, 
look, let’s get together and continue operating to the benefit 
of both of our companies.” 


i 
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That is the thing we really were trying to get. “But 
if that isn’t what yon want to do and the thing yon really 
want is some money, well, all right, we will offer to pay 
yon $5,000 bnt not as a legal liability.” 

The Conrt: If yon say, “We will pay yon $5,000 if yon 
will sign a release from prior obligations”— 

Mr. Harrington : Yon release ns from any legal liability, 
not that we admit that we ever had any to yon, bnt if 
yon will give it, we will give yon $5,000. So they 

17 write back and say, “We will accept yonr offer bnt 
we don’t want to have it on any kind of a basis 

other than a completely monthly amortizing basis. Will 
you do that?” 

That is their letter of the 15th of November, Exhibit 
No. 8, and the conclusion I would draw from that, yonr 
Honor, is that this has been a disputed matter; that this 
has not been the sort of an account which is an account 
stated. This has never been an agreement and in reality 
these $200-a-month bills which come in are only part of the 
account; that the basic account is the $30,000 and if we 
have any one of those statements, any one of those dates, 
the account would not have been that amount of money. 
It would have been whatever the unpaid portion of the 
$30,000— 

The Court: Bnt didn’t yon agree in addition to the 
$30,000 to put on yonr pay roll a person who would examine 
the books and records of yonr company and to pay him what 
was called a salary commensurate with the services 
rendered? 

Mr. Harrington: Exactly. We certainly did. 

The Conrt: Isn’t .that in addition to the $30,000? 

Mr. Harrington: Well, the basic contract is right here 
and what that specifically contemplated was that Mr. 
Dittrich would come to Washington and that he would 
personally review the books of this company and would per¬ 
sonally give them the advice that they so sadly 

18 needed, and he did that only twice. 
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And this $200 a month from that point on was! an 
arbitrary figure and was not related to any services wljich 
Mr. Dittrich rendered. 

It was subsequent—it was about at that point of time that 
Mr. Morton Reed, who is retired from Price-Waterhouse, 
joined the Reed Research organization, and really did the 
job which it was contemplated Mr. Dittrich would do jfor 
(the $200 a month. 

And then the $200 which Mr. Dittrich said, “Don’t send 
me the $200. Send the $200 to Schock Gusmer. Don’t 
pay me for the services rendered. Pay them for having 
advanced the $30,000.” 

Well, Reed Research in all this point of time needed 
$30,000. It was either they have the $30,000 or they go 
out of business. So they continued to carry on their books 
a contingent liability of $200 a month not because thiere 
were services being rendered under it because if they 
didn’t do it, the $30,000 would be called. And for thiere 
to be an account, it seems to me there has got to bb a 
complete account and that the complete account has got to 
contemplate what was owed under the $30,000. For!in¬ 
stance, in March of 1953, the account would have hadj to 
have been $19,000 plus whatever the $200 is worth if thpre 
were to be a true account stated because at that pcjint 
19 of time $11,000 has been paid on the $30,000 advance. 

The Court: Anything further? 

Mr. Harrington: Nothing further, your Honor. 

The Court: Anything further, Mr. Fay? 

Mr. Fay: Well, I think Mr. Harrington put his finger 
on the crux of the thing, your Honor, when he suggested 
that as long as that $30,000 line of credit was up, there was 
no dispute between the parties. After it was paid, after 
the liability had accrued, then the defendant decided that 
he was not indebted to the degree that he had previously 
assumed all along during those prior four years. I think 
that on the basis certainly of the language of our Court 
of Appeals here in Bean vs. Wheatley, which is an old case 
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13 Appeals D.C. where the Court said that an account 
rendered and not objected to within a reasonable time is 
to be regarded as admitted by the party charged to be 
prima facie correct and may not be impeached except for 
fraud, error or mistake. I submit none of the three are 
present in this case, your Honor. 

The Court: I will have to reread this matter in the light 
of these additional exhibits. I will rule on it as promptly 
as I can. 
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Statement of the Case 

Appellant’s Statement of the Case contains matter bot 
in evidence stated as fact, matter constituting mere opin¬ 
ion, and omissions of pertinent facts. 

The only facts of this case, since this is an appeal from 
the granting of Plaintiff’s Motion for Summary Judgment, 
are the exhibits and the admissible evidentiary matters 
contained therein filed in connection with this action, all 
of which are set forth in the Joint Appendix. The inifer- 
pretation of these exhibits is discussed in Appellee’s 
Argument. 
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Summary of Argument 

The Court below correctly granted Plaintiffs Motion 
for Summary Judgment because: 

Proposition 1. The Complaint and Plaintiffs exhibits 
presented an account stated which could and properly did 
support a motion for judgment as a matter of law; 

Proposition 2. Defendant's Answer did not raise a 
genuine issue as to any material fact because the denial in 
the Second Defense thereof was frivolous and sham in that 
it denied the existence of the account stated, attached as 
an exhibit to Plaintiff’s Complaint, and the other grounds 
there presented were of no legal import without an allega¬ 
tion of fraud, error, or mistake; 

Proposition 3. Defendant’s Points and Authorities op¬ 
posing the Motion for Summary Judgment as well as the 
appended affidavit and exhibits in support thereof did not 
raise a genuine issue as to any material fact, since the only 
conflicting assertions are contained in the affidavit and such 
affidavit is a construction after the event, composed of 
matter of no probative value, in plain contradiction with 
the other exhibits filed in this action, which were acknowl¬ 
edged by both parties, including Appellant’s own exhibits, 
and is thus without legal significance; 

Proposition 4. Appellant’s arguments in its brief and 
the cases cited therein do not indicate that the position of 
the Appellee in this action has been other than in con¬ 
formity with the law of this jurisdiction. 
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Argument 

The Court below correctly granted Plaintiff’s Motion 
for Summary Judgment because: 

i 

Proposition 1 

The Complaint and Plaintiff’s exhibits presented an 
account stated which could and properly did support a 
motion for judgment as a matter of law. 

Defendant’s Points and Authorities in Opposition to 
Plaintiff’s Motion for Summary Judgment quotes 1 Ameri- 
can Jurisprudence 277, Section 23 as follows: 

i 

“An account stated presupposes an absolute acknowl¬ 
edgement or admission of a certain sum due, or an ad¬ 
justment of accounts between the parties, the striking 
of a balance, and an assent, express or implied, toi the 
correctness of the balance. If the acknowledgement or 
admission is qualified, and not absolute, or if there is 
but an admission that something is due, without speci¬ 
fying how much, or if there is a dissent from the bal¬ 
ance as struck, there is no account stated.” 

i 

This description of an account stated is an acceptable 
definition with the possible exception of the additional 
requirement that there be an express or implied promise 
to pay. In Toland v. Sprague (1838) 12 Pet. 300, 37 TjT.S. 
209, the Supreme Court stated at page 335 a definition! of 
an account stated which is classic and quoted as authority 
by that Court to this day: 

! 

. . the mere rendering of an account does hot 
make it a stated one; but that if the other party de¬ 
ceives the account, admits the correctness of the iteilns, 
claims the balance, or offers to pay it, as it may be! in 
his favor or against him, then it becomes a stated 
account.” 
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The account filed as an exhibit to the Complaint of Plain¬ 
tiff is a master account setting forth the individual cumu¬ 
lative accounts stated sent monthly to the Appellant, which 
balanced the prior liabilities against payments and stated 
the total amount due as of particular dates. These ac¬ 
counts were received by Appellant, as evidenced by Plain¬ 
tiff’s Exhibits Nos. 1 through 6, as were accounts for the 
final amount of $4,600.87, as evidenced by Plaintiff’s Ex¬ 
hibits Nos. 7 through 10. 

In Burnham v. Louis Meyers & Son (2 C.C.A. 1949) 172 
F. 2d 84, the court had before it a comparable situation. 
This was an action for a salesman’s commissions. The 
trial court directed a verdict for Defendant at the end of 
Plaintiff’s case, which was affirmed on appeal. The court 
said at page 85, 

“Moreover, there is an additional ground adequate to 
sustain the directed verdict, namely, a series of ac¬ 
counts stated. Each month the appellant received a 
commission sheet, showing the daily shipments, his 
commission thereon, and duplicates of the invoices, 
with a check to pay any balance due him. At the end 
of each year he received a statement of his yearly ac¬ 
count with a check to balance it. These statements he 
acknowledged to be correct. He has not attempted to 
impeach them for mistake or fraud. Unless so im¬ 
peached they constitute valid accounts stated and are 
conclusive against his claim.” 

As to the admission of correctness, Plaintiff’s Exhibits 
2 and 10 bear an auditor’s legend to the effect that if no 
exceptions are taken, the statement will be considered to 
be correct. Exception was taken to the account con¬ 
stituting Plaintiff’s Exhibit No. 2 as stating at too 
low a figure the amount due and owing. This was cor¬ 
rected by Plaintiff’s Exhibit No. 3 and a notation marked 
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on this latter statement by Appellant that the corrected 
balance agrees with the books of Appellant. On page 55 of 
the Joint Appendix appears the statement at the heading 
by Mr. Harrington, counsel for Appellant, that, “we have 
always admitted that the amount which they were sending 
us monthly statements for was at the rate of $200 an4 we 
have always admitted that on our books. We set up a 
contingent liability of $200 a month. , ’ 

On October 6, 1952 the parties met and entered into an 
agreement which is recorded in the form of a letter from 
Appellant to Appellee, dated October 15,1952, which consti¬ 
tutes Plaintiff’s Exhibit No. 11. Subsections 3(b) and 
(c) of this agreement state: 

“(b) Mr. Lanzetti’s letter of September 9 records 
agreement in the amount of $4,300.87 as of July 31,1'952, 
due Schock, Gusmer on ‘payments’. August and Sep¬ 
tember payments establish the amount of credit^ on 
September 30 as $4,700.87. We propose to reduce ^his 
at the rate of $100.00 per month for the next ninety 
(90) days pending development of a faster and more 
adequate means. This arrangement was agreed upon 
by Mr. Shea by telephone on October 15, 1952. 

i 

“(c) We agree to keep current the $200.00 monjthly 
payment beginning with October, 1952. This October 
payment was sent to Mr. Dittrich today. ’ ’ 


Appellant, as may be seen from the master accbunt 
(Plaintiff’s Exhibit A), never managed to pay off the turn 
due at the date of this agreement, but only kept current 
credits approximately equal to current charges. Thus!the 
amount due on the account at that date was approximately 
equal to the final amount due. The terms of the above 
agreement not only admit the correctness of the account 
but contain an express promise to pay. Payments were in 
fact made as the master account (Plaintiff’s Exhibit; A) 
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indicate. Covering letters for such payments are evidenced 
by Plaintiff’s Exhibits “C” and “D”. 

The facts of this case indicate the presence of an account 
stated as defined. 

In Engl v. Aetna Insurance Co., (2 C. C. A. 1943) 139 
F. 2d 469, 472, the court, in referring to summary judgment 
under Rule 56 of the Federal Rules of Civil Procedure said, 
“. . . it is equally available to plaintiffs and defendants 
and in all forms and kinds of civil actions.” And in Pofe v. 
Continental Insurance Co. of New York (7 C. C. A. 1947) 161 
F. 2d 912, cert. den. 332 U. S. 824, summary judgment 
under Rule 56 of the Federal Rules of Civil Procedure was 
granted in a case on an account stated. 

It would therefore follow that, the Complaint and Plain¬ 
tiff’s exhibits presented an account stated which could and 
properly did support a motion for judgment as a matter 
of law. 

Proposition 2 

Defendant’s Answer did not raise a genuine issue as to 
any material fact because the denial in the Second Defense 
thereof was frivolous and sham in that it denied the exist¬ 
ence of the account stated, attached as an exhibit to Plain¬ 
tiff’s Complaint, and the other grounds there presented 
were of no legal import without an allegation of fraud, 
error, or mistake. 

In Fletcher v. Krise (App. D. C. 1941), 120 F. 2d 809, cert, 
den. 314 U. S. 608, 322 U. S. 750, where the granting of 
summary judgment was affirmed, this court said at page 812, 
“. . . the purpose of Rule 56 ... is to dispose of 
cases where there is no genuine issue of fact, even though 
an issue may be raised formally by the pleadings.” 

And in Fox v. Johnson & Wimsatt, Inc. (App. D. C. 1942) 
127 F. 2d 729, where the granting of the motion for sum- 
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mary judgment was affirmed, this Court said at page ?37, 
“ Conflict concerning the ultimate and decisive conclusion 
to be drawn from undisputed facts does not prevent rendi¬ 
tion of a summary judgment, when that conclusion is i>ne 
to be drawn by the court.” 

It is true that the Second Defense of Defendant’s Answer 
denies the allegations of Paragraph 2 of Appellee’s Com¬ 
plaint. It is likewise true that this denial is affirmed by 
Defendant’s Points and Authorities in Opposition to Plain¬ 
tiff’s Motion for Summary Judgment. However, Appel¬ 
lant nowhere denies receipt of the individual statements! of 
which the master account sued upon is composed; in fact, 
as pointed out under Appellee’s Proposition 1, Appellant 
has repeatedly acknowledged receipt thereof. Conse¬ 
quently, Appellant’s denial in its Answer is not a denial of 
the basic fact as to the existence of the accounts but a deiJial 
of the legal conclusion to be drawn from such undisputed 
facts. Such a formal denial presented only a legal issue! as 
to the sufficiency of the account stated as based upon the 
exhibits and such an issue being one of law was properly 
within the jurisdiction of the court below to decide upon the 
Motion for Summary Judgment. 

Defendant’s Answer set forth other defenses wh^ch 
sought to go behind the account stated by alleging that such 
account was based on a prior contract for services and tnat 
such services were not rendered. As discussed at length 
(with cases cited) in the Points and Authorities in Support 
of Plaintiff’s Motion for Summary Judgment, found jon 
page 15 of the Joint Appendix and hereby incorporated jby 
reference thereto, the law in the District of Columbia is qu^te 
clear that an account stated cannot be impeached except: to 
show fraud, error, or mistake. 

In Gordon v. Frazer, (1898) 13 App. D. C. 382 this court 
said at page 387, “The defense to an action upon an account 
stated must, therefore, relate to it, and not to matters |of 
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anterior liability, except in so far as they constitute a 
reference thereto, the law in the District of Columbia is 
quite clear that an account stated cannot be impeached 
except to show fraud, error, or mistake. 

Since there is no assertion of fraud, error or mistake by 
Appellant, such defenses have no legal import. 

Consequently, in view of the foregoing, Defendant’s An¬ 
swer did not raise a genuine issue as to any material fact. 

Proposition 3 

Defendant’s Points and Authorities opposing the Motion 
for Summary Judgment as well as the appended affidavit 
and exhibits in support thereof did not raise a genuine issue 
as to any material fact, since the only conflicting assertions 
are contained in the affidavit and such affidavit is a con¬ 
struction after the event, composed of matter of no proba¬ 
tive value, in plain contradiction with the other exhibits filed 
in this action, w’hich were acknowledged by both parties, in¬ 
cluding Appellant’s own exhibits, and is thus without legal 
significance. 

Rule 56(e) states, “Supporting and opposing affidavits 
shall be made on personal knowledge, shall set forth such 
facts as would be admissible in evidence, ...” 

The affidavit filed as an exhibit to Appellant’s Points and 
Authorities in Opposition to Plaintiff’s Motion for Sum¬ 
mary Judgment contains the following assertions: 

1) The accounts receivable statements which were 
received by Defendant and whose receipt and figures 
were acknowledged by Defendant were never admitted 
by Defendant as correct statements. 

2) Defendant did not ever promise to pay such state¬ 
ments. 

3) There was a continuous dispute between Plaintiff 
and Defendant as to. this matter. Attached to the affi- 




davit are copies of correspondence between Plaintiff 
and Defendant showing the continuous dispute. (Ap¬ 
pellant’s Exhibits Nos. 2 through 9) 

4) It was agreed between the parties to postpone |the 
matter which is the subject of this suit until the ljoan 
had been repaid by Appellant. 

On the basis of the foregoing, Appellant asserts that | no 
account stated exists as a matter of law since the f^cts 
necessary to prove the existence of the elements of an j ac¬ 
count stated are in dispute. As will be shown in the follow¬ 
ing discussion, the basic facts are undisputed. 

As to Appellant’s Assertion No. 1, that the accounts wpre 
never admitted as correct, reference is made to Plaintiff’s 
Exhibit No. 3, which statement is called thereon “corrected 
statement” and Appellant has also marked thereon that 
the amount of the balance agrees with Appellant’s books. 
This statement is a correction of Plaintiff’s Exhibit Nol 2. 
Reference is also made to Plaintiff’s Exhibit “B” and 
Plaintiff’s Exhibit No. 11, constituting letters from Appel¬ 
lant to Appellee, both of which state that the books of both 
parties were in agreement. The transcript of the 
on the motion records again and again Mr. Harrington’s 
admissions that the books of both parties were in agreement. 
There is a presumption of legality, and it would appear 
futile to attempt to argue that these entries on Appellant’s 
books were entered by it knowing them to be incorrect, since 
nowhere has Appellant asserted that they were incorrect. 
Appellant would be in the position of asserting that it kept 
its books for business reasons (including income tax 
records) in an incorrect and illegal manner. 

In Lewis v. Atlas Corp. (3 C.C.A. 1946) 158 F2d 599, dne 
of the cases cited by Appellant in its brief, and in which the 
motion for summary judgment by Defendant was granted 
and affirmed on appeal, the court was obliged to decide be- 
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tween the truth of Plaintiff’s affidavit and evidence of a 
contrary fact. It stated at page 602, * 4 Plaintiff can hardly 
he in a position of asserting the existence of an agreement 
before a public regulatory body [Extract of Proceedings 
before S.E.C., an exhibit] and denying it before a court 
[the affidavit].” Thus, the assertions of the plaintiffs affi¬ 
davit were considered of no legal import. 

As to Appellant’s Assertion No. 2, that Defendant did 
not ever promise to pay such statements, reference is made 
to Plaintiff’s Exhibit No. 11, Sections 3(b) and (c) thereof, 
where Appellant stated, “We propose to reduce this [the 
amount due on the accounts] at the rate of $100.00 per 
month for the next ninety (90) days pending development 
of a faster and more adequate means.” and, “We agree to 
keep current the $200.00 monthly payment beginning with 
October, 1952.” Not only did Appellant, contrary to the 
statement in its affidavit, expressly promise to pay the ac¬ 
count, but $2,800.00 was actually paid on this account by 
Appellant. 

Evidence such as an affidavit may be rejected by a court 
only if such tendered evidence is “too incredible to be 
accepted by reasonable minds, or that, conceding its truth, it 
is without legal probative force.”—quoted in Miller v. Mil¬ 
ler (App. D.C. 1941) 122 F2d 209, 212. 

As to Appellant’s Assertion No. 3, that there was a con¬ 
tinuous dispute between the parties which is evidenced by 
Defendant’s Exhibits Nos. 2 through 9, reference is made 
to those exhibits. There is no indication as to a dispute 
of any sort until July 22,1954 (Defendant’s Exhibit 7) and 
no absolute denial of any remaining liability until February 
21, 1955. Since the last account stated records a charge 
as of January 30, 1954, over one year passed since such 
statement and four years since the first, before a dispute of 
any sort arose. During this period, accounts were acknowl¬ 
edged, certified and paid. The court below held as a matter 
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I 

of law that upon the undisputed facts as evidenced by the 
exhibits, such a post-effective dispute could not vitiate the 
account stated. 

I 

Such a holding was eminently proper since what dispute 
there was merely concerned the measure of Appellant’s lia¬ 
bility. That this was the nature of the dispute is evidenced 
by Defendant’s Exhibit 9, a letter dated February 21, 1955 
from Mr. Stanley Reed, President of Appellant, to Ap¬ 
pellee, in which he stated,“ ... it is our firm belief that | [a 
court determination] would result in a showing that we have 
made a substantial overpayment and we respectfully sug¬ 
gest that you will agree when you study the record.” Mr. 
Harrington, counsel for Appellant, corroborated this state¬ 
ment as to the nature of the dispute at the hearing on the 
Motion, where he said (Joint Appendix, page 55), “Thatj is 
why I said in our answer that we admit and have alwajys 
admitted we are indebted to Schock Gusmer for something, 
but what that something is we have never agreed upon. ’ ’i 

This court treated of the exact point here raised in Riley 
v. Mattingly (1914) 42 App. D. C. 290. That case involved 
an action on an account stated where the District Court 
for the District of Columbia granted Plaintiff’s Motion.for 
Summary Judgment, and this court affirmed such judgment 
on appeal. At page 295, this court said, 

4 ‘Since the affidavit of defense does not raise ahy 
question as to fraud, accident or mistake, but merely 
questions the measure of liability, it is clear that ho 
defense to the action has been stated. In other words, 
defendant merely says that plaintiff’s bill is too higth. 
This averment raises no question of either accident br 
mistake.” 

On the basis of the foregoing, it would appear that thefe 
was not a continuous dispute as Defendant’s affidavit al¬ 
leges, but instead a post-effective dispute, which constituted 
a mere questioning of the measure of Appellant’s liability 
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which is of no legal import under the law in the District of 
Columbia. 

As to Appellant’s Assertion No. 4, that there was an 
agreement between the parties to postpone the matter which 
constitutes the subject matter of this case until after Appel¬ 
lee’s loan was repaid (this position was asserted more clearly 
at the hearing than in the affidavit), reference is made to De¬ 
fendant ’s Exhibits Nos. 2 and 3 to which Appellant refers as 
evidencing such an agreement. Defendant’s Exhibit No. 2 
states Appellant’s position but Appellee’s reply to that let¬ 
ter (Defendant’s Exhibit No. 3), which contains the sen¬ 
tence quoted in the affidavit, 4 ‘It is our prime objective to 
retire the loan and we will defer the other matters until 
after the loan has been paid off”, also contains the state¬ 
ment, “I understand from Mr. Dittrich that you have not 
paid up his account to date. I would appreciate your doing 
this immediately.” (Joint Appendix, page 25) It would 
seem that, since one does not dun and defer payment in the 
same letter, it is apparent there was no meeting of the minds 
on exactly what was to be deferred. However, whether 
there was an agreement or not is immaterial in view of the 
dates of these two letters, June 6, 1952 and July 22, 1952, 
for on October 6,1952 the parties met and reached an agree¬ 
ment as to the plans for liquidating prior liabilities on this 
account (Plaintiff’s Exhibit No. 11, dated October 15, 1952) 
and this agreement superseded any possible previous one. 
Subsequent to October, 1952 the $2,800.00 was paid by Ap¬ 
pellant by periodic installments on the account. Obviously 
Appellant at times of payment was not deferring the matter 
until after the loan was retired. 

In summation, it would appear that the assertions in the 
affidavit are not supported by the exhibits, are composed of 
opinion testimony inadmissible at a trial, would be viola¬ 
tive of the best evidence rule and thus inadmissible, and 
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are “too incredible to be accepted by reasonable min 

The mere presence of a vain assertion or denial does xiot 
raise an issue of credibility. In Morgan v. Sylvester (D.CiS. 
D.N.Y. 1954) 125 F.S. 380 , cert. den. 350 U.S. 867, pet. for 
xeh. den. 350 U.S. 919, the court, in granting a motion fbr 
summary judgment, said at page 390, “If a mere denial 
in a pleading, repeated in an affidavit unsupported by ajay 
proof, were sufficient to require the credibility of the dp- 
posing party to be determined upon a trial, it would mate 
a shambles of Rule 56.” 

Since the Points and Authorities opposing the Motion fpr 
Summary Judgment as well as the appended affidavit apd 
exhibits in support thereof are without probative value or 
legal significance, no genuine issue as to any material fa|ct 
was raised thereby. 

Proposition 4 

Appellant’s arguments in its brief and the cases ci 
therein do not indicate that the position of the Appellee in 
this action has been other than in conformity with the law 
of this jurisdiction. 

Appellant's Argument 

1. The question of whether there was a genuine issue as 
to any material fact is discussed under Appellee’s Propd- 
sitions 1 and 2. 

2(a). Appellant’s argument that where there is a con¬ 
tract there cannot be an account stated is supported lj>y 
decisions cited by Appellant holding only that where ja 
plaintiff sues on both a contract and an account stated, the 
contract prevails. In the instant case there is a suit basdd 
only upon an account stated; Appellant alone asserts a 
contract. 

2(b). Appellant argues that the suit is really based onja 
contract and that no services were rendered pursuant 
thereto. The suit is based on an account stated which is ain 
admission of liability and no evidence has been or need be 
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admitted as to the nature of the services agreed upon or ren¬ 
dered. 

2(c). Appellant argues that the claim was based on a 
demand for interest. The claim is based on an account 
stated. 

2(d). Appellant apparently argues that the exhibits re¬ 
veal an open account but not an account stated. This point 
is not clear and the one case cited merely indicates that 
where there is an allegation of fraud, the account stated 
may be impeached. 

2(e). Appellant apparently argues that there was no 
account stated because Appellant owed Appellee amounts 
in connection with another matter. No cases are cited 
supporting this assertion. Appellant here insists that 
Appellee’s bill was not high enough to constitute an ac¬ 
count stated, while elsewhere he asserts that the bills were 
too high to constitute an account stated (the last citation 
of Appellant’s brief beginning on Page 11 thereof). 

2(f). The question of whether the exhibits indicate that 
there was an agreement between the parties to defer con¬ 
sideration of the amounts due and owing on the account is 
discussed under Appellee’s Proposition 3, beginning on 
page 8 of this brief. 

2(g). Appellant argues that an account of March 31, 
1954 was the first statement in the amount sued upon re¬ 
ceived by Appellant and this was promptly disputed. There 
is no evidence in the record of the truth of this assertion 
and there was no absolute denial of liability until February 
21, 1955 (Defendant’s Exhibit 9). However, in view of 
the fact that the cumulative accounts stated were received 
over a period of four years without objection, it can hardly 
be said that the denial of liability evidenced by Defend¬ 
ant’s exhibits constituted a prompt dispute thereof. As to 
the nature of this dispute, see this brief, pages 10 and 11. 



15 


Appellant's Cases 

Of the 35 cases cited by Appellant, only 6 are District 
of Columbia cases. Of those 6 cases, none has to do with an 
account stated. 

i 

Of the 14 cases cited by Appellant having to do with ac¬ 
counts stated, all are State court cases—none from Mary¬ 
land or Virginia. Four of that number illustrated the 
principle that the account may be impeached for fraud| or 
mistake; 1 four involved suits where the plaintiff sought 
relief on the joint counts of contract and account staged 
and the courts held that the contract prevailed; 2 three j al¬ 
lowed a showing that no services were rendered by! an 
attorney to his client because of the fiduciary relation In¬ 
volved 3 (As to this inroad,—inapplicable to the instant 
case—into the rule that there can be no impeachment Ex¬ 
cept for fraud, error or mistake, see 11 A. L. R. 586, 60&); 
two illustrated instances vrhere accounts stated were not 
present, one being where there was a promise to pay |he 
debt of another and the other being where there wa$ a 
promise to pay for past services after death ; 4 and one was 
a suit on an account stated where the plaintiff prevailed 

both at the trial and on appeal. 5 
_ 

1 Brewing Co. v. Friar (Sup. Ct. Mich. 1894) 58 N.W. 52. 

Burroughs Adding Machine Co. v. Eosack (Sup. Ct. App. Div. 1028 

231 N.Y.S. 457. 

McDonogh v. Paine (Sup. Ct. App. Div. 1925) 209 N.Y.S. 440. 

Suffern v. Mandell (Sup. Ct. App. Div. 1925) 208 N.Y.S. 275, affirmed 
148 N.E. 762. 

2 Napoleon EiU Cotton Co. v. Gray (Sup. Ct. Ark. 1911) 137 S.W. 8127. 

Parsons v. Batchelor (Sup. Ct. App. Div. 1931) 253 N.Y.S. 728. j 

Thomasma v. Carpenter (Sup. Ct. Mich. 1913) 141 N.W. 559. j 

WiUard v. Lewis (Sup. Ct. App. Term 1931) 249 N.Y.S. 665. 

3 Brauer v. Lawrence (Sup. Ct. App. Div. 1914) 150 N.Y.S. 497. 

Clare v. KeUey (Sup. Ct. App. Div. 1919) 177 N.Y.S. 212. 

Rodkinson v. Eaecker (Ct. App. N.Y. 1928) 162 N.E. 493. 

4 Walker v. Pixley (Sup. Ct. App. Div. 1917) 165 N.Y.S. 1117. 

Walsh v. Parker (Dist. Ct. App. Calif. 1937) 74 P2d 531. 

8 Watkins v. Ford (Sup. Ct. Mich. 1888) 37 N.W. 300. 
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Conclusion 

Wherefore, since Appellee presented a valid account 
stated as a matter of law, and since no genuine issue 
as to any material fact was raised by the filings or at the 
proceedings in the court below, it follows that the granting 
of Plaintiff’s Motion for Summary Judgment was correct, 
and such judgment should be affirmed by this Honorable 
Court. 

Respectfully submitted, 

George Morris Fay, 

Fay & Anderson, 

912 Washington Building , 
Washington 5, D. C., 
Attorneys for Appellee. 





